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;ﬁ UNITED STATES OF AMERICA
K

Order 2002-5-7

, DEPARTMENT OF TRANSPORTATION
.24 OFFICE OF THE SFCRETARY
WASHINCTON, D.C.
SERVED: May 9, 2002
Issued by the Department of Transportation
On the 7" day of March, 2002

Application of

CARGOLUX ATRLINES INTERNATIONAL, S.A. Docket OST-98-4605-4

tor renewal and amendment of foreipn air carrier
pertt under 49 U.S.C. § 41301

ORDER ISSUING AMENDED FOREIGN AIR CARRIER PERMIT
Summary

In this order we are issuing Cargolux Airlines Tnternational, $.A . (Cargolux) an amended forei et
alr carrier permit lo enpage in scheduoled and charter forcign atr transpottalion of property and
mail (and passengers on the upper deck of its fieighter aireraft) between the Unired States and
Luxembourg consistent with the U.S.-Luxembourg, open-skies aviation agreement.

Application

By application filed October 20, 1998, as amended and supplemented, Cargolux requests that we
Tenewy its existing (oteign air carrier permit, issued by Order 97-3-10, and amend that petniil to
enablc Cargoelux to conduct all-cargo serviees consistent with the provisions of the open-skics
aviation agreement between the United States and Luxemboura (the A greement).!

' Cargolux’s current foreign air carrier permil, issued by Order 97-3-10, authorizes Cargolux to engage in
scheduled foreign air transportation of property and mail (and riassengers on the upper deck of its freighter
ajreradt) from 2 point or points belind Luxembourg, via Luxembourg, ard infermediate POEHS. [0 & point
or points in the United States, and beyond; and authority (o perform all-carpe chatters {with upper deck
passengers) sabject to 14 CFR Part 212, Cargolux also halds exemption suthority to conduct {0y sevinth
freedom scheduled all-carge services (consistent with the agreerpent); and (23 all-carpo charler services
between the Uinited States and any point or points. Cargelux alse holds a waiver from the requirement of
Fart 212 that it obiain prior Department approval before operating Filth Freedom carge charter Mights
encompassed under the Agreement. Sec Notice of Action Taken, dated January 13, 2000, in Dockets
OST-98-4600 and OST-928-4944, On Tamary 9, 2002, Cargolux filed a timely renewal application in the
reterenced dockets and invoked the aumomatic extension provisions of 5 TJSC 55 Bic) to continue its
exemption authority in effect pending final Dopartment action on its renewal reyuest,
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' In support of its application, Cargolux states that it has becn licensed and designated by the
Government of Luxembourg Lo perform the proposed services; that it is substantially vwned and
cffectively controlled by citizens of Luxembourg; and that it is operationatly and (inancially fit to
perform the proposed services.

No answers were filed in response to Cargolux’s permit amendment application.
Decision

We have revicwed the tecord in this ease and have decided to grant the application using
simplificd Subpart B procedures.? The public was intormed of the application by notice in the
I'ederal Register and the Department’s published weckly list of applications filed.”’ The notice
desctibed the authority sought and gave interested persons an opportunity to submit evidence and
objections to the award of the authority. Simplified procedurcs are sappropriate in this case
because therc arc no material determinative issues of fact requiring other procedures.

We find that grant of this forcign air carricr permit is in the public interest, and that Cargolux is
qualified to conduct the proposed operations.

Public Interest Considerations

The hine 6, 1993, apen-skics agreement beiween the United States and Luxembourg provides
broad rights for the designated carriers of cach side. Subsequently, in 1998, the fwo sides further
amended the Agreement to provide, among other things, seventh freedom rights for schedyled and
charter all-cargo services. The open-skics agreement provides broad rights for the designated
carriers of cach side, and Curgolux seeks authority consistent with these ri ghts.

Operalinpal and Financial Fitness

We find that Cargolux is operationally and financially fit to vonduct the operations at issue here.
Cargolux was issued an initial foreign air cartier permit by the former Civil Aeronautics Board in
1974 to conduct nonscheduled all-cargo services between Luxembourg and the United States, and
all-cargo charters subject to 14 CFR Part 212 (Order 79-6-74), Cargolux has held authority to
serve the United States on & comtinuons basis since that time. In 1993, we granted Cargolux injtial
cxemption authority to iransport upper deck passengers on ils (reighter aircrafl as part of ity
authorized curgo serviees (Order 95-1-3), Cargolux states that it currently operates a fleet of
cleven B-747-400 freighter aircraft and has over 1200 employees worldwide. Carpolux’s current
foreign air carrier permit was issued by Order 97-3-10, Cargolux has expericticed management,

* 14 CFR 302.210 (a}(2) and 302.213.
* 63 FR 58R0O7-S8R08,



. and has had no safety violations, fatal uccidents or tariff vivlations in the last five vears.’
Cargoelux holds elfective authority from its homeland to conduct the proposed operations.” As
noled above, Cargolux holds exemption authority to conduct all-carpo services identical to those
at issue here. By memorandum dated February 20, 2001, the Federal Aviation Administration
advised us that it knows of no reason why Cargolux’s request for an amended foreign air carrier
permit should not be approved. Finally, we have verified Cargolux’s compliance with 14 CTR
Parts 203 (Warsaw liability waiver), 205 (aircraft accident liability insurance requirements) and
[29 {FAA Operations Specitications).

Cargolux has provided financial information which indicates that it can conduct the propesed
services without jeopardizing shipper funds. Specitically, for the year ending December 31, 1999,
Cargolux reported total assets of approximately $1.4 billion, total liabilitics of $1 .2 billion, and
owners’ equity of approximately $239 million. For the year ending December 31, 1999, Cargolux
reporled an operating profit of approximately $10 million. For the year ending December 31,
2000, Cargolux reported total assets of approximately $1.4 biltion, total liabilities of $ 1.1 billion,
and owners’ equity $272 million. For the year ending Decernber 31, 2000, Cargolux reported an
operating profit of approximately $36 million.

Ownership and Control

Cargolux states that as of Tune 29, 2001, it was owned 66.3% by citizens of Luxcmbourg.® Sair
[.ines, a citizen of Switzerland, owns the remaining 33.7% of Cargolux’s stock. Cargolux has
twelve members on ils Board of Dircctors ol which seven arc citizens of Luxembourg. The
remaining five directors are from Switzerland (2), Germany (2) and Delgium €1). The record in
this case does not permit us 1o make detinitive findings that Cargoiux is substantinlly owned and
effectively controlled by homeland citizens. We find, however, that it is consisieni with the
public intcrest to use our discretion and to waive our ownership and control standard in this
mstance. There is no evidence that the ownership and conurol of Cargolux would make prant of
thiz authority inimical to U.8. aviation policy or interests.

In view of the foregoing, and alf the facts of record, we find and conclude that:

1. Itis in the public inlerest to reissue Cargolux an amended forsign air carrier permit in the form
attached,

! Cargolux states that in April 2000 it paid a compromise civil penalty of §25,000 to the TAA for
allegedly transporting improperly lubeled hazardous materials. Cargolux further states that the settlement
order specifically did nat constitute an admission of any wrong-doing by Cargolux and that the matter has
been completely resolved 1o the satisfaction of Cargolux and the FAA.

* By diplomatic note dated November 5, 1998 {reference: hk-122600, the Govenment of Lux cmbaourg
desipnated Cargolux to conduct the services at issue here.

* The majorily Luxembourg stockheller of Cargobux is Luxair with 34.9 % of Cargolux’s stock. Four
[-uxembourg tinancial institutions and three individuals own the remaining approximately 31.4% of
Cargolux’s stock tha is held by Luxembourg citizens.
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" 2. Cargolux is fit, willing and ablc properly Lo perform the foreign air transportation described in
the aftached permit and to conform 1o the provisions of the Act, and to our rules, regulations, and
requirements;

3. The public inlerest requires that the exercise of the privileges granted by the permit should be
subject to the terms, conditions, and limitations contained in the attached permit, and to such other
reasonable terms, conditions, and limitations required by the public interest 2s we may prescribe;

4. The issuance ol this foreign air carrier permif will not constitute & major regulatory action
under the Energy Policy and Conservation Aet of 1975, as defined in § 313.4(a)(1) of our
Regulations;” and

5. The public interest does not require an eral evidentiory hearing on the application.
ACCORDINGLY,

1. Weissue, in the form attached, an amended forcign air carrier permit to Cargolux authorizing
it to engage in (1} scheduled foreign alr transpottation of property and mail (and passengers on the
upper deck of its freighter aircraft) from peints behind Luxembourg via Luxembourg and
intermediate points to & point or peints in the Tnited States, and beyond; and (2) scheduled all-
carge foreign air transportation between the United States and any point or points;

2. Cargolux is also authorized to engage in charter trips in foreign air transportation, subject to
the terms, condilions, and limitations of the Department’s regulations governing charters:

3. We grant Cargolux a waiver under 14 CFR § 212.12 from the requiremcnt of 14 CIR
§ 212.9(b){1} that the carrier obtain prior Department approval hefore operating Fifth Freedom
cargo charter flights encempassed under the Aprecement;

4. The cxercise of the priviteges granted above are subject to Cargolux’s cﬂmphaﬂcc with the
conditions listed m Attachment 4;

5. To the extent not granted, we deny all requests for relicf in Docket OST-98-4605;
fr. Unless disapproved by the President of the Uniled States under § 41307 of Title 49 of the U.S.

C'ode, this order and the attached permit shall become effective on the 61st day afier its
submission tor § 41347 review, or upen the date of receipt of advice from the President or his

! This finding is based on the fact that (e grant of this permit will not result in a near-term increase in
fuel consumption in excess of 10 million gallons.
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designes under Lxceutive Order 12597 and implementing regulations that he or she does not
nlend to disapprove the Department’s order under that seciion, whichever occurs carlier; ® and

7. W will serve a copy of this order on Cargolux Intemational Airlines, S.A . the Ambassador of
Luxembourg in the Linited States: the Department of State; and the Federal Aviation
Administration {New York-1FO).

Hy.
READ C. VAN DE WATER
Assislant Secrctary for Aviation
and International Affairs
(SEATL)

An electronic version of this dacument is available on the World Wide Web ai
hitp./idms.dot goviireporisireports_avialion asp

® This order was submiited for % 41307 review an March 7, 2002, On May R, 2002, we received
notitication that the President’s desipnes under Executive Order 12597 and implementing regulations did
nutinwend L disapprove the Department’s order.



Issued by
Crder 2002-5-7

UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C,

PERMIT TO FORFIGN AIR CARRIER
(s rencwed and amended)

Cargolux Infernational Airlines, §.A,

A Flag Carricr of Tuxembourg

1s authorized, subject to the following provisions, the provisions of Title 49 of the 17.8. Code and
the orders, rules, and regulations of the Department of Transportation, 1o engage in scheduled
toreign air transportation as follows:

A. Of proporty und mail (and persons on the upper deck ofits frei ghter aircraft);

froms points behind Luxembourg via Luxem bourg and intermediatc points to
a point or points in the United States and beyond.

B, Of property and mail;
between the United States and any point or poinls.

The holder shall alse be authorized 10 engage in charter trips in foreign air transportation, subject
Lo the terms, conditions, and limitalions of the Department’s regulations governing charters.

In the conduct of charter operations authorized above, the holder may, without prior Department
approval, carry charter tralfic between the United States and 2 third country point, provided that,
cxeept with respect to cargo charters, such charter traific is carried on a flight that serves
Luxerabourg for purposcs of carrying traffic between the United States and Luxcmbourp.

I'ms permit and the exercise of the privileges granted in it shall be subject to the terms,
conditions and timitations in both the ordar issuing this permit and the attachment to this order,
and to all applicable provisions of any treaty, convention or agrccment afTecting inlernational air
transporlation now in effect, or that may become cllective during the period this permil remains
in effect, to which the United States and the holder’s homeland are or shall become partics.

This permit shall be cffective on May & 2002, Unless otherwise terminated at an carlier
date pursuani to the terms of any applicable treaty, convention or fpreement, this permit shall
terminate (1) upon the dissolution or liguidation of the holder to whon it was issucd; (2) upon
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the effective date of any treaty, convention, or agrecnment or amendment, which shall have the
effect of eliminating the bilateral right for the service authonzed by this permit rom the service
which may be opcratcd by airlines designated by the Government ol T.uxembourg {or, if the right
15 partially eliminated, then the awthority of this permit shall terminate in like part); {3) upon the
effective date of any permit granted by the Department fo any other carrier desigmated by the
Government of Luxembourg in licu of the holder; or (4} upon the termination ¢r expiration of
the upplicable air services agreernent between the United Stades and Luxembourg. However,
clause (4) of this paragraph shall not apply if prior to such termination or expiration. the forcign
air transportation authorized herein becomes the subject of another treaty, convention ar
apreement to which the United States and Luxembourg beconic partics.

The Department of Transportation has executed this permit and affixed its seal on
March 7, 2002,
By.

READ C. VAN DEWATER

Assistant Scecrelary for Avialion
undd Intermational A Tairs

(SFAT)



Attachment A

FOREIGN ATR CARRIER CONDITI{OINS OF AUTHORITY

In the conduet of the operations authorized, the
helder shall;

(1) Notcondugt any operations unless it holds a
currently etficlive uutheorization from its
homeland for such operations, and il has filed a
copy of such authorization with the Department;

{2} Comply with all applicable requirements of
the Federal Aviation Administration, including,
but not hmited to, 14 CFR Parts 122, 91, and 36;

(3} Comply with the requirements for minimum
insuranee coverage contained m 14 CIR Part 205,
and, prior (o the commenecment of any operations
wider this authority, file evidenve ol such
cirveraye, in the form of a completed QST Fonn
41 |, with the Federal Aviation Administration’s
Program Management Branch (AFS-260), Flight
Standards Scrvice (any changes to, or termination
of, insurance alse shall be filed with that office);

{4) Not operate aircralt under this authority unless
it complics with operational safety requircments at
least equivalent to Annex 6 of the Chicago
Convenlion,

(5) Conform to the airworthiness and airman
competency requirgments of its Government for
micrnational air services:

(6) Except as specificully exempted or otherwise
provided for in g Department Order, comply with
the requirements of 14 CTR Part 203, conceming
waiver of Warsaw Convention ligbility [imits and
defonses;

{7} Agree that operations under this authority
constitute a waiver of sovereign immamity, for the
purposes of 28 ULS.C. 18605(a}, but onfy with
respect (o those actions or proceedings instituted
against il in any vourt or other tribunal in the
United States that are:

{a) based on its operabions in intermativnal air

trapsporlution that, aceording 1o the conrract of

A

L.5. Deparmment nf Tran spurtudion
CilTice of the Secrdtary ol Trapsporiation

carriage, include a paint in the [nited States as a
paint of crigin, point of destination, or agreed
stopping place, or for which the contract of
carniage was purchased in the United States; or

(b} based om a claim under any intemational
agreesmenl or treaty cognizsblz in anv court or
uther tribunal of the United Statcs.

In this condition, the term "inlematinnal air
transportation” means "intemalional
fransportation” as defined by the Warsaw
Convention, except that all States shall be
considered 1o be High Contracting Parties for (ha
purposa of thiz de[ination;

(B) Except as specifically avthorized by the
Department, originale or terminate alf ighs
to/from the United States in its homefand;

(9} Comply with the requiremunls of 14 CFR Part
217, conceming the reporting of scheduted,
nonscheduled, and charer duta;

{10) If churter operations are avthertzed, comply
{exeept as otherwise provided in the applicable
bilateral aprecment) with the Department’s miles
goveming charters {(including 14 CFR Pans 212
and 380); and

{11} Comply with such other reasonable terms,
conditions, and limitations required hy the public
unerest 4s may be preseribed by the Department,
with all applicable orders or regulations of other
LS. ayencies and courts, and with all applicabte
laws of the Liniled States.

This awtherity shall not be effective during any
periedd when the holder s ned in compliance with
the conditions impased above, Moreover, this
autherity cannot be sold or otherwise transferrod
wilhout explicit Department approval urkder Title
49 of'the LS. Cody {formerly the Federal
Aviation Act of 1958, as amended),
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