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INITED STATES OF AMERICA
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Joint Application of |

NORTHWEST ATRLINES, INC.
and Docket OST-2000-6791 = K
MALAYSIAN AIRLINE SYSTEM BERHAD

for upproval of and Antitrust Immunity for a
Coordination Agreement under 49 L.5.C. 41308
and 4130% ]

ORDFER GRANTING APPROVAL AND ANTITRUST IMMUNITY
FOR A COORDINATION AGREEMENT

By this order, we grant approval of and antitrust immunity for 2 Coordination Agreementl
hetween Northwest Airlities, Ine. (Northwest) and Malaysian Airline Sysiem Berhad {Malaysia
Aarlines or MAS), and their respective affiliates, pursuant 10 49 U.S.C. £& 41308 and 413049,
subject to the conditions deseribed below.

Tn June 1997, the Giovernments of the United Stats and Walaysia reachad agreement on an oper-
<kies gviation relationship that promised substantial benefits 1o comsumers and conumnunities 1n
hoth couniries. The predicate for our approval and grant of antitrust immunity for this
Caordination Agreement is the existence of the expansive aviation accord, The socord allows ULS.
airlines to serve any point in Malaysia (and open intermediate and beyond rights) from any point
in the United States and atlows Malaysian airlines to do the same. Qur avaluation indicates that
ppen-skics initiatives encourage more competitive scrvice, since market forces determine the price
and quality of airline service not resirictive government regulation.

1 For purposes of this application, the Coardination Agreement inchudes any and all agreements
berwean Northwest and MAS that implement any partts) of the Coordinarion Agreement or are entered
jnto by them in connection therewith, including without limitation the Commercial Cooperation
Asreemeant (Fxhibit JA-2A) dated September 22, 1999, and the Implementation Agreement {Exhibit JA-
2B duted September 22, 1999
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L The Coordination Agreement

The essential elements of this Coordination Agreement include coordination of flight schedules,
route networks, and Toute planning; the establishment of joint marketing, advertising and
distriburion networks; branding/co-branding and product development; cade-sharing: the
harmonization of existing internal information sysiems, including pricing, ipventory, vicld
management, reservations, lieketing, accounting, naintenance. financial reporting, and
distribution: revenue pooling and sharing; uniform produet and service standards; coordinated
cargo programs; coordination and possible integration of their frequent flyer programs, and
promoting commeon use of the Joint Applicants’ subsidiaries and commuter cammicr affiliates. In
sutnmary, this Coordination Agresment would allow the JToint Applicants to operate essentially as
a single company, while retaining their individual identities regarding ownership and coptrol 2
The Joint Applicants statc that their proposed alliance does not involve any exchange of equity ot
other lorms of cross-ownership.s

Il. The Joint Application

Om January 13, 2000, the Joint Applicants filed an applicaion seeking approval of and aptitrusy
immunity for their Coordination Agreement, for at least a five-vear term. They state that the
proposed alliance is fully consistent with the 1/.5.-Malaysia open-skies agreement and with L.5.
international aviation policy. They note that the proposed alliance will be the first immumized
alliance between U.S. and Asian airfines. They state that the proposed alliance will improve
consiimer convenience and choice, improve operating cfficiencies that will create greater service
value for passengers and shippets, increase competition in various markets. and generats coonomic
benefits for communites across the worldwide networks ol both aitlines. The Joint Appheants
arge that improved air services will increase tourism and encourage local ecomomic development.
sencrating growth in employment and tax revenues. They state that the objective of the

¢ oordination Agreement is to enable them to plan and coordinate service over thelr respective
reute networks as if they were a single entity. They also claim thar the proposed establishment of
service with 4 common fipancial “bottom line™ cunnot be accomplished without antitrust
mmunity

The Joint Applicants assert that their Coordination Agreement will allow them Lo develop
mechanisme that will reduce costs and improve service by providing more frequencies, discoumt
Fares. discount seats, and on-line options; by providing covrdinated hubs and coordinated Trans-
Pacific segments; by expanding access o each partmer’e heyond and behind gateway markets, and
by promoting beteer inventary contral and more efficient use of cquipment. They argue that
immunity will allow them to combine their resources to a greater degrec than they can today to

2 The Department previously approved and granred ancierust immunity for Coo peration and Inteyration
Agreements among Northwest and KLM Royal Durch Airlines (KI.M) and Alilatia-Liner Aeree Ttatiane-
S.poAL cAdialia), see Orders 95-12-3 and 93-1-11.

3 Inint Application at 3.

4 See Toint Application at 13, 25-26, and the Coordination Apreement, Aricke 4.2,
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pperate additional U8 -Malaysia services, which they maintain would not be feasible absent
irmmunity.

The Joint Applicants maintain that these benefits to the traveling public cannoi be realized without
antitryst immunity. They argue that legal and other obstacles preclude formation of transnational
inteprated route systemns, and that U.S. law concerning nationality and ownership effectively
precludes mergers of (1.8, and foreign airlines,

The Joint Applicants argue that approval of their application will advance U.5. internation:l
aviation policy objectives by serving as a calalyst for the liberalization of other international
aviation markets in the Asian region. Moreover, the Jumt Applicants mairtain that the
Caoordimution Agreement is fully consistent with the Department’s policy of encouraging and
[acifitating the globalizarion and cross-networking of air transportation. The Toint Applicants state
{hat their request is consistent with existing law, policy. and precedent. and is necessary in order to
oflectively take advantage of the exisung 11§ -Malavsia open-skies agreement, They mainlain
that approval of the proposed Ceordination Agreement coupled with antitrust Immunity will toster
econemic and competitive pressures in the marketplace that will, in turn. aceclerate reform in
aviation policy.

The Joint Applicants slate that their request is warranted by foreign policy considerations, is fully
consisient with .8 international aviation pelicy, and is an envisioned outcome of the U.S.-
Vialaysia open-skies accord. They state that their tequest for antitrust immunaty is olly congistent
with the U 8. Government’s commitment to open-entry markets and free and fair international
competition.

Regarding the U.S.-Malaysia markel. the Joint Applicants maintain that the proposed alliance will
have no adverse competitive effects. The record indicates that the Joint Applicants are the only
[].5. und Malaysia-flag passenger airlines in the matket, and that Northwest has been serving
Malaysia since February 1999, The recerd shows Lhat neither airline provides nonstop service
heeween the U.S. and Malavsia. Furthermore, the Joint Applicants state that third-country wirlines
offer u significam amount of online fifth and sixth frecdom service berween the United States and
Malavsia.

The Joint Applicants assert thar there will not be o qubstantial reduction in competition in air
services it any city pair.3 They note that there is 1o averiap in the city-pairs served by them on a
single-plane or singhe flight-number basis, and that Northwest provides no single-plane U.5.-
Malavsia service. Northwesl and MAS do not compete on a nonsiop basis n any U.S.-Malaysia
citv-pair market, Thus. they note that there will be no reductions of nonstop competition on any
1.8, -Malaysia route. Further, they assert that the Open-Skies Agreements belween the [1.5. and
Mulaysia will assure competitive discipline by providing for open entry and pricing and scrvice
[reedom.

5 Gee Exhibit JA-3,
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Finally, MAS states that it is prepared to join Northwest and voluntarily withdraw from
participation in any International Alr Transport Association (IATA} traffic coordination activitics
that discuss any proposed through fares, rates ot charges applicable between the U.S. and
Valaysia, and berween the US, and any other countries designating an airline that has been
granted antitrust immurity for participation in similar alliance activities with a U.S. airline.® MAS
affirms that it is prepared to provide Origin-Destmation Survey of Airline Passenger Trallic (O&D
Survey) data for all passenger itinerarics that include a United States point.”

The application is unopposed.
115.  Decizion Summary

orthwest and MAY have applied for approval of and antitrust immunity for a Coordination
Agreement under 49 08,0, §5 41308 and 41300, whereby they will plan and coordinate SETVICE
over their respective route networks as il there had been an operational metger between the
partners, We find that the Coordination Agreement should be approved and granted antitrust
smrnunitys 1o the extent provided below. Our examination of their proposal leads us to find that
the proposed alliance will enhance competition overall and allow the airdines to provide better
service and enable them to operate more efficiently. We also find that it is unlikely that the
Coordination Agreement — subject to the conditions included here — will substantially reduce
competition in any relevant market. Finally. our actions here will allow the Joint Applicants to
maximize fully the various pro-competitive and pro-consumer benefits associuted with integrated
alliances that we foresaw resulting from the fundamental liberalization of air services under the
U.5.-Malaysia open-skies accords.

Tn sGdition, we will require the Joint Applicants {11 to withdraw from all International Air
Transport Association (1ATA) tariff conference activities relating to through prices hetween the
Inited States and Mulaysia, as well ag between the United States and the homeland(s) ol foreign
airlines participating with .S, aitlines in other immunized alliances: (2) to Hle all subsidiary and
ot subsequent agrecmentis) with the Department for prior approval: and (3) to resubmit for review
lheir Coordination Agreement within five years of \<suance of this order. We also [ind it in the
public interest to direct MAS 1o Teport full-itinerary Q&D Survey data for all passengers W and
from the [nited States (similar to the O&D Survey data reported by 17,8, airlines and its partner
Northwest).

We fnd that our action in this matter will advance important public benelits, and is consistent with
our policy of facilitating competition among emerging multinational airline networks. We fully
recosnize the trend toward expanding international airline networks as a response 1o the
underlving network economics of the airling industry.

L

Joint Applicaticn at 27-28.
Juint Application at 28.



Finaliy. we have delermined that it is appropriate and consistent with the public mterest to ISSLC &
final decision in this case. Inlerested parties have bad full opportunity to comment on these
matters. '[he application is unopposed. We also have determined that the proposed alliance
presents no significant competitive issues requiring further consideration. We therefore will
dispense with the issuance of an Order to Show Cause and issue a final order approving this
unoppesed application.

1¥. Decisional Standards under 49 US.C, Sections 41308 and 41309
AL Section 41308

Linder 49 U.8.C. Section 41308, (he Deparlment has the discretion to exempt a persen aftected by
an agreement under Section 41306 trom the operations of the antitrusl laws “to the extent
necessary to allow the person to proceed with the transaction,” provided that the Department
determines that the exemption is required by the pubhc interest. It is not our policy to confer
antitrust imTronity simply on the grounds that an agreement does not violate the antitrust laws.
We are willing to make cxceptions, however, and thus grant immunity, if the parties to such an
agreement would not otherwise go forward without it, and we find that the public intcrest requires
that we grant antitrust immunity.

1. Section 41309

Uader 46 U.S.C. Section 41309, the Department must determine, amony other thangs, that an
inter-carrier agreement is not adverse to the public mterest and not in viclation of the statute betore
sranting approval.? The Department may not approve an inter-carrier agreement that substanuially
raduces or climinates competition unless the agresment Is necessary to meet a serions
traneportation need or 1o achicve impartant public benefits that cannot be met, and those benelits
cannot ke achicved. by reasonably available alternatives that are materially Yess anticompetitive.?
The public benefits include Intemational comity and foreign policy considerations, 10

The party opposing the agreement OF Tequest has the burden of proving shat it substantially reduces
ot climinates-competition and that less anticompetitive alternatives are available. ! On the other
hand. the party defending the agreement or request has the burden of proving the transportation
nced or public benefits 12

¥ Secron 4130%(h).

9 Section 4130900V A and (B).
1Y Gacrion 413090 1HA).

1 Section 41309(eH2).

1T 5



V. Approval of the Agreement

The Market Summary

The U.§.-Malaysia market is an important international aviation market. The United States and
Malaysia have long recognized that restrictive bilateral aviation relationships adversely affect
important cultural and economic ties, and restricted the growth of rade between the two
conniries. For these reasons, the United States and Malaysia agreed 1o establish an open-skies
aviation regime, The agreement eliminates all existing barriers t¢ new entry, expansion a1
compeétition created by government regulation of the market. The agreement provides for
unrestricted competitive opportunities, including the fiexibility for all U.S. and Malaysia airlines
L operate their own direct or JoIOL services. The open-skies agrecment recognizes the value of
airline networks and provides the opporrunity for competing cartiers and alliances to offer the
sarvices covered by these liberalized regimes.

The Department has examined and found substantial consumer and competitive henetits ensuing
from open-skies agreemcnts and from the structural changes that have oecurred in the global
airline svstem, such as alliances. 13 The proposed alliance will allow the pariners (o achieve
grearwr operational efficiencies and to expand their route petworks on an iniegrated and
coordinated basis.

Northwest provides one-stop, change-ol-gauge service three fimes per week batween Kuula
Lumpur. Malaysia. and Detroit, via Osaka, Japan.

MAS provides one-stop service three times por week between Kyala Lumpur and Newark, via
Dubai, Uniicd Arab Emirates; three times per woek between Kuala F.umpur and Los Angeles, via,
l'okyu. Japan; and four tmes per week between Kuala Lumpur and Los Angeles. via Taipei,
Tajwurn,

Tt is against this background that we have decided to approve and grant antitrust inununity to the
Northwest-MAS Coordination Agreement. subject [o the conditions noted.

Public Benefit Summary

We find that the proposed alifance would provide important public benefits. The Joint
Applicants contend that the proposed arrangement is pro-competitive and pro-Consumer. and
will oifer the traveling public a greater choice of destinations and competitive routings. We
have previously determined that an important pro-competitive effect of global alliances is
particularly evident in the case of the behind- and beyend-markets where integrated alliances
with coordinated connections, markefing, and services can offer competition well heyond mere

V3 Sae frfernational Aviation Developments: Global Dereguiation Takes Of (Tirst Report). U.S.
Deparunent of Transportation, Office of the Secretary, December 1999,



interlining.'4 Integrated alliances can offer a multitude of new on-line services, on a global
basis. In this case, we note that Northwest's global network provides consumers with service 10
more than 750 cities in more than 120 countries, and that MAS’s glohal network serves more
thats 110 ciies. This exiensive network of both applicants further supports our view that the
proposed alliance will beneflt consumers hy increasing international access (o mure foreign
Jestinations with new and improved rouling options, particularly for tratfic to or from cllies
behind major gateways. Our recent evaluation of international alliances shows that they
stimulate traffic in these conmecting markets and thereby increase competition and service
options in the overall international market and increase overall opportunities for the traveling
public and the aviation indusiry.]® The proposed alliance would also allow the pariners to
improve the efficiency of their operations and o otherwise work together to improve service nat
only in the 11.S.-Malaysia market, bui also in the {].5.-Far East market.

Compelitive Summary

We also find that it is unlikely that the Coordination Agreement as conditiomed would
substantially reduce ot elimimate competition in any relevant marker. The Joinr Applicants do
not compete head-to-head i any city-pair markei. The most sigmficant structural consideration
with respect to the impact of the proposed alliance is that Northwest and Malaysia are pot major
rranspacific competitors.  For that reason. it ig unlikely that the public would lose any significant
service because of the proposed alliance. Approval of the alliance will only nominally increase
the presence and share of the new parinership in the U.S.-Far East market,

We have reached the same conclusion with respect o the 17.8.-Malaysia market. The record
chows that there is no sigaificant competitive overlap among the partners in this market.
Therefore, approval of the alliance will not substantially reduce competition here.

The record alse supports a finding thal the proposed wrrangement will not reduce nonstop and
single-plane competition in any eity-pair markel.

AL Antitrust Issucs

The Juint Applicants state that the Coordination Agreement will allow them to develop
mechanisms to improve efficicncy, expand various henefils available to the iraveling and shipping
pubiic. und enhance their ability to compete in. the global marketplace. They state that. while
retaining their separate corporate and national identities, they fully intend Ly cooperate 1o the
exicnt necessary to create a seamless air transport Sy siCm. Accordingly, the Courdination
Apreement’s imsended commercial and busipess cifects are equivalent to those resulting from a
mereer. o detenmining whether the proposed transaction would violate the antitrust laws. we

14 5o Order 96-3-12 at 17-18.
15 gec International Aviation Developments: Cilabal Detegulation Lakes Off (First Report). L5
Depurtment of Transportation, Office of the Secretary, December 1999,



apply the Clayton Act test used in examining whethet mergers wilt substantially reduce
competition in any relevant market. 1

The Clayton Act test requires the Department to consider whether the Coordination Agregment
will substantially reduce competition by climinating actyal or potential competition between
Northwest and MAS so that they would be able to effect supra-competitive pricing ot reduce
service below competitive levels.!” To determine whether a merger or comparable transaction is
likely 10 vinlae the Clayton Act, the Department considers whether the transaction is likely to
crente or enhance market power, market power being defined as the ability profitably to maintain
prices above compelilive levels fora significant period of time (firms with markel power can also
harnt custorners by reducing product and service guality below competitive fevels), To determine
whether a proposed merger or comparable (ransaction is likely to create of enhance Market pinder.
we primanly consider whether the transaction would significantly increase concentration in the
rolevant markets, whether the transaction raises concern abowl potential competitive effects light
ol concentration in the market and other factors. and whether ¢ntry into the market would be
limely, likely, and sufficient either to deter or Lo counteract a proposed transaction™s potential for
harmm.

The relevant markets requiring a competitive analysis are: first. the U.8.-Far East market: second,
the % -Malaysia market; and third, the city-pair markets.

1. The U.8.-Far East Market!8

We find that the Cootdination Agreement should not diminish com petition in the LJ.3.-Far Last
markel, During the 12 months ended December 1999 Northwest’s nonstop passenger market
.hare was about 18 percent. The proposed alliance’s passenger market share was about 19 percent.
I contrast, the Star Alliance partners (United Alir Lines-All Nippon Airways-Singapore Adrlines-
Thai Ajrways) nonstop passenger market share was about 23 percent; Japan Aitlines had about a
23 percent market share; the oneworld alliance partners {American Airlines-C athay Pacific) had
ahoul 1 5.5 percent market share; und Delia Air Lines and Continental Airlines bad 3.1 and 1.3
percent market shares, respectively.

The U S -Far East market is thus highly compelitive in terms of service. Five U.S. airlines provide
scheduled passenger service in this market from their hubs, cither individually ot in conjunction
with an existing alliance. The market is also served by maore than fifteen foreign airlines,
pritcipatly from bubs in their homelands.

16 Orger 92-11-27, a 13

17 1,

"W Source: T-100 and T-100(F} nonstop segment and market data, for the 12 months ended
Drecember 1999,
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2. The U.5.-Malaysia Market

‘I'he Joint Applicants are currently the only U.S. and Malaysian airlines in the Ui 8.-Malaysia
market. Nonetheless, based on our evaluation, we do not find that the proposed integration will
crable Northwest-MAS to charge supra-competitive prices ot 10 reducc service below competitive
levels. Importantly, the record shows that the Joint Applicants do not directly compete against
each other to any significant extent in this market, Neither airline operates nonstop service
holween the United States and Malaysia. Northwest offers single flight number, change-of-gauge
service three times per week in the Detroit-Kuala Lumput market, via Osaka. MAS operates
single-plane service (hree times per week in the Koata Lumpur-Newark market, via Dubal, (AL
three Limes per week in the Kuala Lumpur-l.os Angles market, via Tokyo: and four fimes per week
in the Kuala Lumpur-Los Angeles market. via Taipet. S¢e Lxhibit JA-3.

Since the partners do not previde nonsiop service tn this market, on-line connecting service
offered by third-country airlines should provide competilive alternatives to the proposed
Northwest-MAS alliance. The reeord shows that thirteen third-country airlines provide on-line
connecting services between Kuala Lumpur and the United States. See Exhibits JA-4 and JA-5.
Moreover, the U.S -Malaysia Open-Skies accord provides that any UL3. airline may serve
Malaysia from any point in the United Stawes. For this reason, we see no reason why LS. airlines
could ot hegin new service to Malaysia if Northwest-MAS should introduce supra-competuve
fares or lower service below competitive levels,

We therefore lind that the proposed alliance would not eliminate or substantialiy reduce
compelition in the U S.-Malaysta market, As we poted above, these markets are governed by an
Open-Skies agreement that elimnates il barriers to entry and provides the opportunity for other
airlines to freely eater and meet the needs of consumers in the affected market.

3. The City-Fair Markets

We have reached the same conclusion with respect 1o the city-pair markets al issue here. The
record shows that the two airlines do not compete on 4 nonstop basis in any ¢ity-pair market,
\Jorthwest offers one-stop service in the Detroit-Kuala Lumpur markei; and MAS offers one-stop
service in lhe Kuala Lumpur-Newark/Los Angeles markets, See Exhibit JA-3. We find that the
alliunce therefore will not eliminate ot substantially reduce competition in any city-pair markct.

Lar these reasens, we (ind that the arangement will benefit averall competition in the atfected
markels. The proposed alliance will enable the parmers to opcrate more etiiciently and to provide
{ke public with enhanced scrvice options. ‘Lhe integration of the pariners’ services will provide
pro-competitive advantages that outweigh any possible negative affects on com petition 1n these
city-pair markets.
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B. Public Interest [ssues

Under Seclion 41309, we must determine whether the Coordination Agreement would be adverse
to the public interest. Section 41308 requires a similar public interest examination. We find that
approval of the Coordination Agreement will promate the public interest.

Open-Skics agrecments with toreizn counlries give any authorized carriet from either country the
ability (o serve any route belween the Two countries (and open intermediate and bevond rights) if it
so wishes, These agreements place no limits on the number of (Tights that carriers can operate. and
carricrs can charge any fare unless both countries disapprove it.1?

For the reasons explained above, we have {ound that approving the € vordination Agreement will
henufir the traveling public, taking into account the conditions imposed by the Department. and 13
unlikely to teduce competition significantly in any relevant markets, and is otherwise in the public
interest

V1.  Grant of Antitrust Immunity

We have the diseretion 1o grant aniitrust Imupunity to agreements approved by us under

Tection 41309 if we find that the public interest requires immunity. [t is not out policy to confer
antitrust immunity simply on the grounds that an agreement docs not violate the antitrust laws,
lowever, we are willing 1o grant immunity if the parties to such an agreement would not
ctherwize go forward, and if we find that the public interest requires the grant of antitrust
immunity.

The record shows that Northwest and MAS will not proceed with the Coordination Agreement
wilhout antitrust immunity 20 The Joint Applicants claim that they cannot accomplish the public
henelfits that they scck to achieve through the formation of this alliance absent antitrust immunity.
They maintain that the proposed integration of their operations would surely expose them to
antitrust litigation, since they fully intend to establish a common financial abjective. Addmionalky.
they indicate that tull operational integration will necessarily mean that they will coordinate all of
heir U.S -Far Fast business activities, including pricing, scheduling, route planning, marketing.
ard sales.

Sinee the antitrust laws allow compeltors to cngage in joint ventures that are pro-competitive, we
\hink it unlikely that the integration of the Jount Applicants’ services violates the antitrust laws,
NJevertheless, the record indicates that the Joint Applicants could be subject 10 extensive and
hurdensome antitrust litigation if we did not grant immmumity. The record also persuades us that
they will not proceed without it.

19 Order 92-8-12, Aungust 5, 1952,
20 join Applicarion at 23-26.




To the extent discussed above, we find that we should grant antitrust immunity to the Coordination
Agreement, We also intend to review and monitor the Joitt Applicants’ progress in implemenring
the alliance in order to ensure that they are carrying out the arrangement’s pro-competitive aims.
We will also require them to resubmit the Coordinating Agreement for review in five vears,

While we conclude that the alliance should be approved and given immunity, we find, as discussed
next, that certain conditions appear necessary to allow us to find that our actions in these matters
are in the public interest.

VI  TATA Tariff Caordinating issne

Consistent with our earlier decizions, il is contrary 1o the punhc intorest to permil immunized
alliances to participate in certain price-related coordination that is now immumized within IATA
tartt coordination, We therefore have decided to condition our approval and srant of antitryst
immunity 1o the Coordination Agreement by requiring the Joinr Applicants to withdraw from
participation in any IATA taritt conference activities that af fect or discuss any proposed through
fares, rates or charges applicable hetween the United States and Malavsia, or between the Unired
States and any other countries designating a carrier that has been or is subsequently eranted
antitrust tmmunity or renewal thereof by the Department for participation in similar alliances.21

Under this condition, the Joint Applicants M&Y not participate in [ATA tariff coordination
activitics affecting fares. rates and charges between the United States and Malaysia, and berwaen
the United States and Lhe hometand(s) of their similariy immunized alliance competitors.
Through prices between the U.S, and ather countries, as well as all tocal fares in intermediate
and beyond markets, are not covered by the condition, 22

We tind that this condition is in the public interest for a number of reasops. The immunity that
is requested in this proceeding includes broad coverage of price coordination activities between
the Juint Applicants. With respect to internal Alliance needs, tariff coordination through the

21 This condition currctuly applies to prices between the United States and the Netherlands; berween the
United Starcs and Germany (see Order 96-5-27 at 1'7); berween the United States and Denmark, MNorway,
und Sweden (see Order 96-11-1 23}, berween the United Staces and Chile (see Oirder 59-0.0 g1 21}
hetween the United States and Italy (see Order 99-12-5 at 3}, and berween the United Stules and Belgium
and Switzerland (see Order 2000-5-13 at 3-4). Also. by Tetter dated May 8, 1996, Northwest aml IKLM
indivared (heir willingness 1o limit valuntarily their purticipation in IATA {see Dockets GST-96-1114 und
S5T-93-618).

22 Under this cotwlition, the partners could not participate in (ATA discussions of the total {“through™)
price (fee 14 C.F.R, § 221.4) berween 2 .S, point of origin or destination and an orgin or destinalion
in Belgiem, Chile, Denmark, Germany, Jtaly, Norway, Sweden, Switzerland, and the Netherlands, or g
hometand of a subsequently immunized alliance, whether such prices are offered for direct. on-line o
meerline service, They could. however., discuss local segment prices, arbitraries or generic fare
constryction tules that have independent applicabiliey outside such markets, IATA activities covered by
aur condilion would inchede all those discussing prices proposed for agreement. including both meetings
and exchanges of documents soch as those preceding meetings aml 1hose used in maii vetes.
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IATA conference mechanism is duplicative and unnecessury. At the same time, onc of the
reasons that we find supports immunity for the proposed activities is the potential for increased
price competition between the partners and other carriers, particularly other international
alliznces. We have found that such potential competition will, on balance, outweigh any
potential anticompetitive effects of price coordinarion within the Alliance itself and encourage
the passing on of economic etficiencies realized by the Alliance to consumers in the form of
lower prices. Permitting the Joint Applicants o contimue tariff coordination within TATA
undermines such competition.

VIIL.  O&D Survey Data Reporting Requirement?d

We have access to market data where U.S. carders operate. including markers that they serve
jointly with foreign airlines, for example, the Department’s Origin-Destination Survey of Airiine
Passenper Traffic (O&D Survey). We have also collected special O&l) Survey code-share ecports
for ceriain large alliances and have directed all other LS, airlines to file reports tor their
transatiantic code-ghare operations beginming with the second quarter of 1996,

However, we receive no market information for passengers travieling to or from the LS. when
their entire trip is on foreipn airlines, except for T-100 data for nonstop and single-plane markets.
Such passengers account for a substantial pottion of all Q&) wraffic between the U.S. and foreign
cities, and the absence of such information severely handicaps our ability to evaluate the economic
und competitive consequences of the decisions we must make on international air service.

We must ulso ensure that our grant of antitrust mmunity does not lead to anticompetitive
consequences. Consistent with determinations in similar cases.24 we have decjded 1o requirc MAS
{Norhwest already reports O&D Survey data) to report full-itnerary Origin-Destination Survey of
Adrline Passenger 'I'ratfic for ali passengoer itinerances that contain a Uniled States point {similur to
the O&D Survey data already reporicd by its partner Northwest), 25

To prevent this reporting requirement from having any anticompetitive consequences, we have
decided 1o grant confidentiality to the MAS Origin-Destination reports and special report on code-
share passengers. Currently, we prant condidential reatment (o international Origin-Destination
dara. We provide these data confidential treatment because of the potentially damaging
competitive impact on U.S. airlines and the potential adverse effaet upon the public interest that
would result from unilateral disclosure of these data {data covering the operations of foreign

23 W will provide confidentiality protection for these data. us we do for internationazl O&D dara
submidled by U.5. airlines, Although we will use these data for internul MONIring perposes, we will
i disclose it to any ather airlines.

23 For cxample. see Order U6-6-33 af 21,

2% Consistent with our determinations in Orders 96-7-21. 96-11-1. and 99-9-9 we mtend to request
other foretgn carrier members of immunized international alliances o submif 0&D Survey data and
condition uny further grants or renewals of antitrust iImmututy on provision of such data, We will creal
the loreign carriers' O& D dara ys confidential, will not aflow L%, carriers any access [0 the daa, and
will ot allow MAS or other foreign carriers any access wy U.S, carrier O&D Survey data.
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airlines that are similar to the information collected in the Passenger O&LD Survey are generally
not available to the Departrent, to U.S, airlincs, or to other 118, interests).

Our regulation, 14 C.F. R, Part 241 section 19-7{d){ 1), provides for disclosure of international
L&D Survey data to air carriers directly participating in and contributing to the O&D Survey.
While we have found it appropriate to direct MAS to provide certain limited Origin-Destination
data to the O&D Survey, MAS is not air carrier within the meaning of Part 241. "I'he regulation
{14 C.I'.R. Part 241, Section 13) defines an air carrier as “[a]ny citizen of the United States who
undertakes, whether direclly or indirectly or by a lease or any other arrangement. to engage in air
transportation.” MAS accordingly will have no aceess to the data filed by 118 air carriers.
Motcover, we will be making MAS s submissions confidential while maintaining the current
restriction on access to LS. air carrier Origin-Destination data by forcipn air carriers,

1X.  Computer Reservatinns Svstem {CRS) Issues

Another competitive issue concerns ownership interests that the Joint Applicants have in
competing CRSs. Northwest and MAS have ownership and marketing ties with Worldspan and
Abacus Disttibution Systemns, competing CRS firms. Theretore, as with the Della Air Lines-
Austrian-Sabena-Swissair arrangement (see Order 96-3-26 at 31-32) and the Northwest-KLM
arrangement (see Order 92-11-27 at 16), the proposed integration of marketing operations of the
Joinl Applicants presents a risk that CRS competition may be reduced. Tn view of these factors,
we find that any grant ol antitrust immunity for the Coordination Agreement should exclude the
Joint Applicants’ CRS interests and operations. We note that the Joint Applicants recognize thut
immunity will not extend to the Northrwest-MAS management of any interest they may have in
individual CRgs 26

X. Ogpcration under a Commen Name/Consumer Issues

Sinee operation of the Coordination Agreement could raise important consumer issues and
“holding out” questions. if the Joint Applicants choose to operate under a common name or use
“tommon brands,” they will have to seek separate approval from the Department prior to such
operatiens. For example, it is Department policy to consider the use of a single air carrier
designator code by two or more airlines to be unfair and deeeptive and in violation of the Act
unless the airlines give reasonable and timely notice to passengers of the actual operatar of the
aircral,2?

XL. Summary
We grant approval and antitrust immunity to the Coordination Agreement. We also direct the

boint Applicants to resubmit the Coordimation Agreement within five years of the issuance of this
Order. However, the Department 15 not authorizing Northwest-MAS o operate under a commeon

6 Application @ 26
27 See 14 C.F.R. 399 88
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name. If they decide to operate under a common name, they will have to comply with our relevant
procedures before implementing the change.

We also direct the Joint Applicants to withdraw from all TATA tantt conference activitics relating
1o through fares, rates or charges between the Lniled States and Malaysia, as well as between the
United States and the homeland of any other foreign aitline granted aniilrust immunity or renewal
thereof by the Department for panicipation in similar alliance activities with a [J.8. airline; and file
all subsidiary and/or subsequent agreement(s) with the Department for prior approval. 28 We also
direct MAS to report full-itinerary Origin-Destination Survey of Airline Passenger 1'raffic for all
pagsenger ilineraries that eontain a United States point {similar to the Q&I Survey data already
reported by its pariner Morthwest).

ACCORDINGLY:

1. Weapprove and grant antitrust mmunity, as discussed by this order. Lo the ("gordination
Agrecment between Northwest Alrlines, Inc. and Malaysian Airline System Berhad, and their
subsidiarics. insofar as it relates to foreign air transportation subject o the provision that the
antitrust immunity will not cover any activities of Northwest and MAS as owrers of Worldspan
and Abucus 1 Hstribution Systems computer reservation systems husinesses:

3 We direct Northwest Airlines, Inc. and Malaysian Airline System Berhad to resubmit their
Coordination Agreement tive years from the date of 1ssuance of this Order:

3. We condition our grant of approval and immunily to require Morthwest Airlines, Ine. and
Malay sian Airline System Berhad to withdraw from participation in any Intetnational At
Transport Association tariff confercnee activities that discuss any proposed through fares. rates or
charges applicable between the United stales and Malaysia. andfor between the United States and
any other countries whose designated airlines participatc in similar agreements that either have
heen or are subsequently granted antitrust immunity or renewal therent by the Department:

4. We direct Malaysian Airline Systom Berhad to report full-itinerary Crigin-Destination
Survev of Airline Passenger Traific for ail passenger itineraries that include a Uniled States pount
(similar o the Q&D Survey data already reported by its alliance partner Northwest Airlines. ne, )

3 We direct Northwest Airlines, Inc. and Malaysian Airline System Berhad, and their
subsidiaries, to obtain prior approval from the Department if they choose Lo operale or hold out
service under a comMon narme or use “common brands™

I8 Reparding this requirement, we do not expect the Joint Applicants Lo provide the Depurtment with
migor technical understandings that are necessaty to implement fully their day-to-day eperations but that
have no additional substantive significance. We do, however, expect and direct them to provide the
Departmant with all contractual Instrumnents that may makerially alter. modity, or amend the
Coondination Agreement,



15

6. We delegate to the Director, Office ol International Aviation, the authority to determine the
applicability of the directive set forth in ordering paragraph 3, and further described in footnote 22,
to specidic prices, markets, and tanff coordination activities, consistent with the scope and purpose
of the condition as heretofore described;

7 We direct Northwest Airlines, Inc. and Malaysian Airline System Berhad. and ther

subsidiaries, to submil uny subsequent subsidiary agreements(s) implementing the Coordination
Agreement for prior approval;

8 We defer action on the mations liled by Norihwest Airlines, Inc. and Malaysian Airline
System Berhad for confidential treaiment of certuin data and inlormation;

9. This crder s clfective immediately;
1. We may amend, modify, or revoke thes anthority at any time without hearing; and

1. We shall serve this order on all persoms on the service list in this docket.

By
FRANCISCO J, SANCHEZ
Assistant Secretary for Aviation
and International A [Thirs
(SCAL)

An cleetratic version of this document is available on the World Wide Web at:
http:#dms dot.gov/search



