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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF TRE SECRETARY

WASHINGTON, D.C.

Berved: September 28, 21000

Issued by the Department of Transportaticn
onthe 25th day of Septemher, 2000

In the Matter of
ILS.-BRAZIL ALL-CARGO FREQUENCIES & Docket OST-2000-7550 — /5
DESIGNATION '
ORDER INVITING APPLICATIONS
Summa

By this order, we invite carriers interested in the fourth designation for U.S.-Brazil all-cargo
services to file certificate applications for scheduled all-cargo service to Brazil as well as
applications for the frequencies they seek to perform such scheduled all-cargo service. We alsa

invite incumbent carricrs to file applications for additional frequencies to supplement existing
SETVICES.

Background

Under the Air Transport Agreement between the United States and Brazil, four U 8. carners may
be designated ta operate all-cargo services. These carriers collectively may operate a maximum
of 24 round-tnip all-cargo wide-hody frequencies per week between the United States and
Brazil.! Federal Express Corporation, Polar Air Cargo, Inc., United Parce! Service/Challen ge

Aar Cargo, and Kitty Hawk International are the four designated carriers to provide all-cargo
services in the market.?

U May 31, 2000, Atlas Air Cargo filed an application secking exemption authenty to serve the
L.5.-Brazil market and allocation of 4.5 frequencies allocated to Kitty Hawk Intemational. Atlas
slzfos that Kitty Hawk 1s ne longer conducting airline operations and, thus, ils designation and
trequencies are available for reallocation. Arrow Adr, Inc, filed a competing application for an
sxemption and the 4.5 frequencies ? In addition, Federal Express had soughl a waiver of the
dermancy condition with respect to 5 of its 10 allocated fregquencics (Docket OST-90-1196),

The aercemend provilles that the number of lighis are 2xpressed as units representong wide -body hetghters. Omne or maen
freighters may e substituied by marmpw-body freighters inoa ruio of bwo (2) namow-body frequences equal ong (1) wide-body
frequency  The agTcetment provides thar designated airlines may nperate Tom a point or points ia the Eated Siates v

intere hiate oty o Manacs, Brasilia, Big Je Bneipo, Sao Paule, Reofe, Pong Alsgre, Belem, Belo Horwonte, and Salvadar
dle Bahta, and bevond Bl 1o Argentima, Uraguay, Paraguay, and Chile

2 oy Haw's was named Aanecan mteenabional &nwayvs (ATA) al the time o received its Brazil frenuency alloeabions, 31A was

Ferer acyred by Kby Hawk s (05 corent parent company) znd s caitaficales were 12issued v ils present name by Ondes 14
L3
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Against this background, by Notice served June 21, 2000, the Department requested the four
designated carriers to provide specific information regarding their designations and the extent to
which the designated carricrs were using their frequency allocations.4 Carriers were directad ta
file mformation by July 5, 2000. -

Available Frequencies

-~

From information submitted from the carricrs, we have determined that Kitty Hawk ceased
operations o Brazil in December 1999, and, thus, all 4.5 of its allocated frequencies
aulematically reverted to the Department and are available for reallocation. Two of Polars five
[requencies reverted in April 1999 and are available for reallocation. From Challenge’s
information, we have determined that 2.5 of Challenge’s 4.5 frequency allocation reverted to the
Department in 1999, and are available now for reatlocation 3 Federal Express, for its part,
returned 4 frequencies and sought and cbtained a waiver for ane frequency.® On owr own
mtiative we are now reconsidering the grant of that waiver. Upon further review of the record
we have determined that the Frequency in question had become dormant priof to Federal Express’
watver request, and that therefore the frequency had in fact already revetted to the Department
and & waiver request was no longer appropriate. Thus, that frequency will also be available for
reallocation. Taking inte consideration all of the above, we have determined that 14 weekly all-
cargo U.5.-Brazil frequencies are available for allocation in this proceeding.

Kitty Hawl’s Dﬂﬂiﬂﬂﬁﬂﬂ

Kitty Hawk has stated in response to Atlas’ application that it does not wish to lose its
designation to serve Brazil and that it is too scon to relinguish its certificate authority and
designation. Kitty Hawk maintains there is sound reason to retain its Brazil authority if it
determmines to resume operations or if it delermines to scll the carrier. Kitty Hawk discontinued
services to Brazil m December 1999, Other carriers desiring (o serve Brazil have not been ahle
to do so for lack of'a designation. In these circumstances, we have determined that the public
interest favors designating another carmier in place of Kitty Hawk for U.S.-Brazil all-cargo
services. Thurefore, we will rescind Kitty Hawk’s designation to serve the 1.5.-Brazil all-cargo
market. 45 stated ubove, inasmuch as Kitty Hawk stopped services in December 1999, it no
longer has frequencies allocated to it since they automatically reverted at the end of the O0-day
dormancy period {1.e. March 2000), and those frequencies are available for reallocation.”

Inviting of Applications

[ncumbent Carners for Additional Frequencies

We mnvite incumbent ULS, all-cargo carriers to apply for additional frequencies for their 18-
Brazil all-cargo operations in the above-captioned docket. Applications must be specific as to

+ Arthe e e Notice issued, the frequency allecations were believed 1o be as Tollows: Federal Express, 10; Lolar, 3;

Coallenge TR, a5 wnd Katty Hawk Intemalional, 4.5
*atus reward, see Notice of Action Tuken af September 1. 2000, 10 this dncket and Dockoer O%T-2000-7814.

B Few Notice af Agsion Taken, daved July 27, 2000 in Dogket OST-24-11 08, The Departent's fotige nated that gramy nf the
aeaaver did ngt prejudice our consideration af whether Fedetal Express should retasm the frequency in our averall review of 1105 -
Frasilall-cargo fizquancies in Docket CST-2000-7359

e el [Tnls ‘;likc:'.‘ Kl:[}' Flawk s certificare :-I.Il.r]'mrn_':,' nizsue i this Pr,::,‘._.‘._.r:|,:-|5 141 d.:, 5 '-’-":IU"I:I' '.'t".[‘.EI:EEE-Erﬂ'_-." {I.HT1p|'i\'.‘.i.ll: I:hg
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how any additional Fequencies will augment existing services and must indicate the aircraft type
that will be used for the service and the proposed level of weekly service, Apphicants should
indicate if aircraft for proposed services are on hand or on order and should further indicate the
startup date for the additional services. Any anticipated seasonal variations should be noted. The
incumbent should also state whether the applicant, if not allocated all of the frequencies 1t
desires, would accept and operate an allocation of fewer frequencies, and if so how many fewer.

Applicants for New Designation & Fr@ucﬁ;;ics

We also invite ali U.8. all-cargo camers interested in providing scheduled all-cargo service
between the United States and Brazil to submit applications for certificate authority as well as for
frequencies to perform such scheduled service. Although Arrow and Atlas new have exemption
applications on file lor U.S.-Brazil sli-cargo service, we have an established poticy of authorizing
scheduled U.S.-Brazil all-cargo service by certificate.? Arrow and Atlas may withdraw their
excmption applications without prejudice and file the required certificate applications. To the
extent that carriers require new certificate authority to implement their proposed service, we will
award the U.8.-Brazil route authority at issue in the form of temporary, experimental certificates
of public convenience and necessity under 49 11.5.C. section 41102{c). The duration of the
authonty will be five years for the primary camrier and one year for the backup carrier, unjess the
latter authonily is activated during that time, in which case it will continue in effect for fve
vears.?

Since the agreement provides for service involving open intermediate and certain beyond points,
Carmers proposing service involving such points should state whether they already hold the
necossary underlying authonly to provide such service. Carriers that do not hold the requisite
underiying authority sheuld include requests for such authority in their applications.

Whether certificating additional carriers to provide scheduled all-cargo service in the Brazil
market Is consistent with the public convenience and necessity will not be ant issue. The
avalahle service apportunity represents valuable rights that were oblained through negotiations
in exchange for operating rights for Brazilian carriers. The public interest clearly calls for use of
these nights.

I selecting carriers for primary and backup authority our primary objective will be to maximize
the public benefits that will result from award of this authority. In this regard, we will consider
which applicants will be most likely to offer and muintain the best service for the shipping
puablic. We will also consder the effect of the applicants” service proposals on the overall
market structure of and level of competition in the 1S -Brazil market, and any other market
shown to he relevant, in order to promote an air transportation environment that will sustain the
greatest public benefits. In addition, we will consider other factors historically used for carrier
sefection where they are relevant.

[t 15 possible that carmiers wall propose services from different sateway cities. We conclude that
the backup anthority at issue here nead not be lunited to the gateways where primary service is
awarded. The considerations that lead to the selection of u carrier and gateway arg entirely
wterrelated, and a gateway’s sclection for primary service by, a particular carrier does not mean

B S Trder 03 711, Falv 12, P05, Dockel OFT-048-31 6
M Surier 394130 oF uur reulutions (14 CFR Par 20



4
that a dhfferent carrier at the same city would necessarily represent the next-best alternative.
Moreover, the route rights under the agreement provide for service from any point in the United
States to Brazil. Our primary focus here is awarding backup authority to maximize the effective
use of the avaiiable route rights in the event that the primary camiers do naot institute service or
discontinue service during the first year, not to ensure the continuation of service from ahy
particuiar gateway. )
Carriers seeking the fourth designation for U.S.-Brazil all-cargo scheduled service should file
detailed certificate applications. Applicants shounld submit at a minimum the following
information for the twelve months ending December 31, 200110

1. Propesed schedules showing startup dates, complete routings from origin to destination
of all flights, days scheduled, equipment types, and variation of frequencies/toutings by
traffic season, if applicable.

2. Based on the proposed schedules, a cargo traffic forecast {revenue tons), by direction, for
the proposed U.S.-Brazil single-carrier services, indicating data source of all traffic
projections. ! Forecasts should specify the capacily available on the proposed services
fer U.5.-Brazil, U.S.-third country, third-country-Brazil, and third-country-third-country
traffic and the percentage of express/small package and general air freight expectad to be
carried.1? If mail is expected to be cattied, this should also be shown separately. Include
any anticipated traffic changes in other markets on the applicant’s existing system,
incleding service lcvel/aireraft changes as a result of the proposal in this case.

3. A statement as to whether the aircraft to be used in the proposed schedules are {a) vn
hand or (b} on order. If on hand, indicate where, and to the extent to which those aircraft
are currently bemng used. If on order by purchase or lease, indicate when they will be
delivered and how the mircraft will be financed. Indicate whether the aircrafi to be used
comply with FAR 36. If not, indicate specific plans fer achieving compliance.

4. For each U1.S.-South American market that the applicant has authority (either certificate
or by exemptien) to provide scheduled all-cargo service, provide the number of flights
operated by direction, by month, for the period January 1, 1999 through December 31,
1599,

5. A statement as to whether the applicant, if allocated the frequencies, would accept a
condition requiring the authority to be inaugurated by a date specified by the Department,
and 1M 50, what startup peried should be imposed.

-

W T Lompetition and Policy Analysis Division of the Qtiice of Aviatiom Anslysis will make available to the parties the
Fallmasng dara in the formof information responzes: (a) Schedule T- 190 and T- LK i nonstep scament data (scheduled andd
nunscheduled), inclading carge watfic, e carrier (115, and foreignt by month by direcrion, beginning lanuary 1, 1997, through
December 31, 1939, barween the Lnited States and Brazil; and {b) Schedule T-100 and T-100(F on-flicht macket data {scheduted
ard nungcheduled), anlﬁdlng curga wwaffic, by carmer (U 8, and toeignd by menth by dicecion, heginning Janaary 1, 1997,
throuch December Y, 1992 hevaeen the Unitcd States and Brazl.

Due i the volume of this material we will be unable to pring and disiribute copies 1o the parties  Onc copy of these materials
will ke available for the partics™ use in Boomn 4201, 40 Severmth Streer, SW. Washongton DL Ln addition, the Deparmment will
st on Txesr camns of the mionmation responses on catputer disketres. Pamnes wha wish to reccve diskette versions af the
tnformatian respenses should contact the Cumpetition wnd Palicy Analysis Deviaion, at $202) 36622352, The Dzpartment will
tiake Hlus nraresiel available no Taler than the deed specifed inthe rext ot the arder. @z of the darz contained in the
Ol partmient’s Intanmarion Responses {either from hard-copy or computer diskette) 18 restricled to representatives of applicant
carrers and waeresled L8, parlies (e, thase thut have (led applicebions or commentz} in this docket

| . . . . . . M
I Applicanls shoukl sperify the pavlead capacity used bascd an the stage lengths and Ml rowtings mvalved incdeteomining taeir
aibhimaies Progecred lead Bacrers showis be space-based and carraen s shuuld wudicate the averaye denqity enoshich the Tt facior
15 baned

T .
* ke farecnar vearas the swelvg anths znding December 36, 1001,
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6. A statement as 1o whether the applicant, if not allocated all of the frequencies it desires,
would accept and operate an allocation of fewer frequencies, and if 5o how tnany fewer,

7. A statement as to whether the applican(’s services will be operated in conjunction with a
cooperahve arangement {¢.¢. wet lease, code share) with any other U.S. carrier or foreign
air carrier. If such services are o be operated, a detaied explanation regarding such
operations must be provided, as well as a copy of the cooperative agreement. If there is
an existing code-share relationship with a garrier(s) involving the U.S.-Brazil market,
provide a detailed description of whether the proposed services in this proceeding will
replace, supplement, or decrease operations with said code-share partner(s). (Traffic
forecasts shonld separately show connecting feed from the applicant’s foreign code-share
partner(s). Any carrier operating under a code-share arrangement that has not filed that
agreement, or any revisions thereto, with the Department should provide a copy of the
agreement, with any revisions, in its application. If both code-share and separats
operations will be conducted, the applicant should clearly reflect the full scope of the
cartier’s operations, including levels of service under each operational arrangement, the
cities to be served, and the traffic forecasts.

8. A separate deseription of collection and distribution systems in the United States and
Brazl for freight and express/small package air cargo.

Procedures and Timetable

We have decided to use written, non-oral, show-cause procedures under Rule 210 of our
tegulations (14 CFR 302.210} in deciding this case. We believe that such procedures are
appropriate and that by using these procedures we can establish 4 complete evidentiary record
and make a selection with the least possible delay and without unnecessary costs to the
applicants. We find no matenial issues of fact that would warrant an oral evidentiary hearing,

We hope to resulve issues on the basis of pleadings before us. If upon review of the applications,
however, we determine that additional information is required, we reserve our right to request
such information. '

Since we have already required the incumbent carriers in the market ta file data conceming use
of their allocated frequencies in Docket OST-2000-7559, we will not require them to resubmit
data concerning frequency use. Matertal already submitted is available for review in the Docket
imaging System in Docket Q8T-2(00-7559,

Finally, consistent with our current practice, the frequencies allocated in this procceding will be
for an indefinite term, provided that the carrier(s) continue to hold the underlyving economic
authority to serve the market. The frequencies allocated in this proceeding, however, will be
subject to 4 F0-day dormancy provision, wherein the frequencies aulomatically revert to the
Department for reallocation if the requencies are not used for any 90-day period. We intend to
altocate frequencies only 1o carriers that submit applications indicating firm plans for regular.
ongoing weeklv operations for the frequencies obtained. We will not be inclined to award
[requencies to carriers that ndicate only sporadic propuscd use of the frequencies they seek.

Procedaral Timetahle

Thy designution and frequencies at issuc in this proceeding are valuabls route rghts for U1S.
camers and are ctfeclive now. Wa helieve that it 15 1o the pubhic interest to seleet cartiers on a
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timetable that will allow the recipients to enjoy these nghts as soan as possible. To this end, we
are establishing the following procadural schedule for submissicns in this case:

DOT Information Responses: Octaber 2, 2000 )
Petitions for Reconsideration: October 3, 2000

Answers to Petitions: ~ October &, 2000
Applications: 13 October 12, 2000

Answers to applications: October 2&, 2000

Replies to any answers: Kovember 2, 2000

All dates are delivery dates and al! submissions must be filed in the docket assigned (o this
preceeding. An original and five copies of all submissions are to be received ai the Department
of Transportation, Dockets, no later than the dates indicated.’4 In the alternative, parties are
encouraged to use the electronic submission capability through the Dockets DMS Internet site
(hup://dms.dot.gov) by following the instructions at the web site. For the convenience of the
parties, service by facsimile is authorized. Parties should include their fax numbers on their
submissions and should indicate on their certificates of service the methods of service vsed;

ACCORDINGLY,

1. We rescind the designation of Kitty Hawk Intemational for U.S.-Brazii all-cargo services:

2. We revoke the waiver granted to Federal Express for one all-cargo Frequency in the U.S.-
Brazil marksat;

3. We invite incumbent camers for U.5-Brazil all-cargo scheduled service to submit
applications for additional frequencies as set {orth in this order;

4. Weinvite carriers interested in securing the fourth available U.S. designation for 1J.S.-
Brazil scheduled all-cargo servics to submit applications for scheduled ali-cargo service
between the U8, and Brazil as set fonth in thus order,

5. Werequire that petitions for reconsideration of this order be Liled no later than five
calendar days from the date of service of this order; answers to such petitions shall be dus
no later than three calendar days thereafter; and

I au epeheutinns are To be Bled m Dockes Q5T-2040{-7354
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6. We will serve this order on ail large U.S. certificated all-cargo cariers (listed in
Appendix A). :

By:
FRANCISCO J. SANCHEZ
Assistant Secretary for Aviation
and International Affairs
{SEAL)

An electronic version of this docizment is available on the World Wide Web at
hitp:/fdms.dot povireports/reports aviation.asp



Appendix A

SERVICE LIST
DOCKET OST-2000-7559
Order in the Matter of U.S.-Brazil All-Cargo Frequencies and Designation  »

Rabert P Sifverberg

Coungel for ABX/Kitty Hawk
Silverberg, Geldman & Bikoff
1101 30" Street NW Ste 120
Washington [DC 20007

Pavid Kirstein

Counsel for North American

Baker & Hostetler

1350 Connecticut Avenae NW Sutte 1100
Washington DC 20036

Moffett Roller

{Counsel lor Germm Aar Carpo
Roller & Bauer

1020 15" Street NW Ste 300
Washington DC 20036

John L Rachardsen

Clounsel for Amenjet International
Crispin & Brenner PLIC

1156 15" Street NW #1100
Washington DC 20005

William C Evans Jr

Counscl for Atlas Air

Verner Linpfert Bernhard MePherson & Hand
arl 15M Street NW 4700

Washinglon DC 20005

B Tenney Johnson
Counscl for DHL Airways
2121 K Street NW #800
Washington DC 20037

Richard P Tayior

Counsel tor Evergreen International _
Swptac & Fahnsan

1330 Connecticut Avenus NW
Washington DT 20034

Tames W, Tetly

“Counset for Air Transport International
Raller & Bauer
1020 19" Sireet NW Ste 400
Washingion DC 20036

Dawvid Vaughan

Counasel for United Parcel Service
Kelley Dnye & Warren

12060 19th Street NW Sute 500
Washington DC 20036

Ted Seamon

Counsel for Northem Air Cargo
Mevers & Alterman

1220 19" Street NW Ste 400
Washmgton DC 20036-2438

Allan Markham

Counsel for Arrow Air

2733 Thirty Sixth Street NW
Washington DC 20007-1422

William Callaway Jr

( ounsel for Challenge Aur Cargo
Zuckert Scoutt & Rascnbereer
888 17" Street NW

Washington DC 20006

Lorraine Halloway

Counse! for Emery Worldwide
Crowell & Moring

1001 Pennsylvania Avenue NW
Washington DC 20004-2593

Marshall Sinick

Counsel for Florida West

Squire Sanders & Dempsey

1201 Pennsylvama Ave NW SHuwite 500
Washington T 20004



Nathanigl P Breed

Counsel for Federal Express
Shaw Pittrnan

2300 N Street NW
Washington DC 20037

Pierre Murphy

Law Offices of Pierre Mumphy
Omne Westin Center

2445 M Street NW Suile 260
Washington DC 20037

Ietfrey Manley
Counsel for Polar Air
Wilmer Cutler & Picketing
2445 M Street NW

~ Washington DC 20037-1420



