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UNITED STATES OF AMERICA
DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Department of Transportation
tm the 20th day. of September, J000

Appliﬂihli{m of Served: September 20, 2000

TIE AVIATION, INC. Docket OST-00-7168 — £:7
d/bfa TRANS INTERNATIONAL EXPRESS

tor a certificate of public convenience and necessity to
engage in foreign charter air transportation of property
angd mail pursuant 1o 49 U.S.C. 41102

Application of

TIE AVIATION, INC. Dacket OST-00-7197 — ‘éa
d/b/a TRANS INTERMATIONAL EXPRESS

for an exemption pursuant to 49 U S.C. 40100

- ORDER TO SHOW CAUSE

PROPOSING DENIAL OF APPLICATIONS
Summary

By (his order, the Department tentatively finds that the applications filed by TIE
Aviation, Inc. d/b/a Trans International Express (TIE) for a foreign charter all-cargo
certificate under 49 U.S5.C. 41102 (Docket OST-00-7168) and a pendenre lite
exemption pursuant to 49 U.S.C. 41109 {Docket OST-00-7197) should be denied
hecause the applicant does not propose--at least initially—to conduct operations under
this authority as a direct air carrier utilizing large aircraft and has faited to demongstraie
its tness to do so. Rather, TIE, which operates only smafl aircraft, intends to enter
into contracts with foreign air carriers for the wansportation of mail by those carriers
ulilizing large aircraft under TIE’s airline designator code. Thus, in the conduct of
these services, TIE would be acting more 1o the nature of an indirect air carrier.

Background
Section 41102 of Title 49 of the United States Code (Transportation} (“the Stamie™)

directs us to determine whether applicants tor certificate anthority to provide forewn
charter air transportation arc “fit, willing, and able”™ to perform such transportativn and



to comply with the Statute and the tepulations of the Department. We musi also find
that the applicant is a 1.8, citizen as defined in the Statute.

TIE, based in Jamaica, New York, was found fii and issued cffective authority to
engage in small aircraft operations as a comsmuter air carrier in March 1999 At the
thne it was found fit, TIE proposed to operate scheduled passenger service six days per
week between JFK Intermational Alrport and Hartford, Albany, Atlantic Ciry, and
Niagara Falls using two 36-seat Shorts SD3-60-300 aircraft. TIE curremly operates
these aircraft In once daily scheduled passenger service six days per week belween [slip
and Atlantic City, as well as in charter operations. The carrier is currently owned by
Michael Mclnicke (72 percent), Ruth Cohen-Lamdan (18 percent), and Issac Schwartz
(10 percent). Mr. Schwartz serves as Chairman of the Board of Directors. Neither
Mr. Melnicke nor Mrs. Cohen-Lamdan holds any position with TIE.

On June 2, 1999 TIE filed an application in Docket OST-99-5768 requesting a
certificate to engage in foreign scheduled passcnger air transportation.  TIE proposed to
operate one B-747 aircraft between New York and Tel Aviv. After review of TIE s
application, the Department’s staff sent the carrier a lerter requesting additional fitness
information and questioming (1} what steps TIE had taken to employ any new senior
management individuals with large jet aircraft operating experience, (2) ihe
reasonableness of its estimated pre-operating and operafing expenses since TIE had
indicated that most of its overbead expenses for its proposed B-747 aircraft operations
had already been paid and were fully absorbed by its commuter operation, and {3) how
the carrvier intended to finance its proposed large aircraft operations.  TIE did not

respond to the letter; rather, it withdrew it application, which we dismissed by Order
99-0-12, issued September 21, 1999.

Also in September 1999, the FAA advised us that TIE had undergonc several changes
in its key management and technical staff that included a departare of its President,
Director of Operations, and Chief Pilot. In addition, we received information that
appeared to ipdicate that Jacob Lamdan, TIE's founder and former Chief Executive
Officer and Board Member, was agaip in control of the carrier’s daily operations,
which brought into question TIE's citizenship and compliance disposition.* As a result,
on Sepiember 28, 19949, the statt sent TIE a Jetter raising concerns about the carriee’s
continuing fitness and its qualifications to hold commuter anchority, On October 28,
1999, TIE responded by stating that il had undergone a number of changes in its key

' See Orders §9-4-6, 99-3-7, and 99-2-17. TTE was formed in 1993 and operated as an oo-demand air
lax1 operator prior to being found [t s a commuter.

* Our review of TIE's April 1, 1998, application {or commuter suthority tevealed that Mr. Lamdan
and his wife, Buth Coben-Lamdan, both 1scaeli citieens, held senior execculive positions with the carrier
and that Mrs. Coben-Lamdan beld 20 percenr of TIE's voting stock, which gave them rhe ability to
conrel TIE, Conseguently, both M. and Mrs, Lamdan were required to resign their positions and to
present affidavies stating that they would pot partivipate in the company in senior management positions,

Lut could patrticipate in minor, nof-management positons with the carier. The Lamdans furnished their
atfidavits on Augost 14, L1995,



personnel that should serve 1o strengthen the carrier’s oegamzationgl struchure and
operation; and that, while Mr. Lamdan has served as an advisor on several projects at
the carrier, he reports to the President or board of directors and is not in a position to
control the operations of the carrier.’

The Current Applications

On March 31, 2000, TIE filed an application in Docker OST-00-7168 requesting a
certificate o engage in foreign charter air transporiation of property and muail.
Specifically, TIE proposes io enter into c¢ode share arrangements with foreim air
cartiers in order to bid on U.S5. Postal Service contracts for the foreign transportation of
mail. TIE does not plan to operate its own aircraft in thas service.

On Aprl 5, 2000, TIE requested an exemption i Docket QST 00-7197 to enable it “to
place ity designator code on flights operated by foreign air carriers for the foreign
transporation of mail” pending the receipt of its requested cerdificate austhonity. In
suppiort of its reguest, TIE states that, in December 1997 it entered into a code share
arranyement with El Al Israel Adrlines for the sole purpose of transporting mail on
henalf of the U.S. Postal Service. TIE states that by contracting with it—a U8, air
carrier—for this service, the Postal Service was able 10 save money over the cost of
contracting directly with a toreign air carrier. TIE states that it imitially received a letter
from the Department stating that it had all of the necessary authority to operate under a
code share for the transportation of mail. However, that position was subsequently
reviewed, and on February 25, 2000, TIE was advised by the Department’s Office ol
Aviation Enforcement and Proceedings thar it did not have the necessary authority o
conduct this service because 14 CFR 298 3(a)(1) prohibits an air taxi or comtnuter from
holding out service with large aircrafl, and because 14 CFR 212.11 reqguires prior
approval of such code share arrangements, which TIE had not received. As a result,
TIE terminated its code share mail service in Febmary. It has now filed the certificate
application and exemption request so that it may resume these code share mail
operations.

Answers and Reply

Objections tir the certificate and exemprion applications were filed by Trans World
Airlines, Inc. (TWA), United Air Lines, Inc., and American Airlines, Inc.

TWA alleges that, although TIE has requested a license to operae large aircraft, “the
primary missing element to TIE's request is the latpe aircraft itself.” IT'WA also states
that, since TTE completeiy fails to propose an actual expansion in its operations to
accommodate large aircratt, it is unclear how the Department can issue such a license.
TWA argues that the instant applicanions cannot be viewed independently of the
certificate application that TIE filed last year—but ultimnately withdrew—mn which TIE
failed to specify how it intended to {inance its proposed B-747 operations. TWA allepes

1 Mr. Lamdan provided a new attidavic ro this etfect.



that TIE is attempting to rcmedy this deficiency by eliminating the major source of its
problem—ihe large airerafl. TWA also questions TIE's willingness to comply with
Department regulations, and notes that the Department sent a letier to Virgin Atlantic
Airways in October 1999 regarding a proposed mail code-share agreement with TIE in
which the Department explicitly stated that Virgin Atlantic could not enter into such a
relationship without first obtaining a Statement of Authorization under 14 CFR 212

Despite this admonishment, TIE continued to place its code on other foreign airlines
until February 2000

United alieges that TIE is seeking foreien suthority in order 1o “rent its code” to
foreign air carriers “to secure mail contracts theough the U.S. carrier preference built
into the V.5.P.S. procurement process.” United alleges that, if TTE can be granted a
certificate based on the circumistances proposcd here, “then any (ureign carrier would
be free to establish a virmal airling in the U.8. for the sole purpose of obtaining mail
contracts from the U.5.P.S. under circumstances inconsistent with applicable law.”
sufficicar for it 1o held out its code for mail scrvice on a foreign carnier's scheduled
operations; and whether TIE has sufficient financial resources and adequate compliance
disposition to support a favorable fitness detertninarion.*

American also alleges that the Department’s certification process should not be made
available to small carriers who wish to sell their U8 -flag designator codes to foreign
airfines in order 10 sccure contracts o transport mail in international markets.

TIE filed a consolidated reply to these answers. TIE argues that American, TWA and
United have objected o its applications “because TIE s proposal tepresents competition
o them.” TIE states that it sees no difference between its proposal and the code share
arrangements entered into by these larger carriers with toreign carriers to carry U.S.
mail, except that the objectors currently operate large aircraft, while TIE plans to
initiate such service when it is in 2 position to do so, possibly within the next year. TIE
also argues that its proposal does not invelve any potential to mislead consumers, since
it would only be holding out ils services to the U. 5. Postal Service.

Tentative Findings

It is clear from TIE's applications that the carrier has no mmediate plans to operate
large aircrafi iself in any air ransponation service nor has it met its burden of
demonstraiing its fitness to conduct such operations if it had presented such a plan. Tt
has not been our policy to allow an air carrier to hold out air transportation service if
that air carrier is not also capable of performing, and has not demonstrated it finess
perform, such service om its own hehalf.  TTE does not intend to acqoire or operate
larpe aircraft itself, at leasi in the immediale future, Rather, the services it proposes

* 1o this regard, United notes that TIE reportsd an operating loss tn CY 1999 of 33.1 million on $6.9
million in pet revepues, and has an accumuolaed deficit of oearly 34 million. It also guestions TIE':
“unilawful mail activities”,



amount to no more than jmdirect air carriage as an air freight forwarder. As we have
determined in previous cases,” we do not find that it is in the public interest 1 permit
TIE to hold out service as a direct air carrier that it is not capable of providing in its
own right. To offer such service could violate the requirements of 49 U.5.C. 41712,

which prohibits unfair methods of competition and unfair and deceptive trade practices
oq the part of air carriers and {oreign air carriers.

We are also concerned vnder the circumstlances present here, as we have been in other
msiances, about the public interest ramifications of carriers using our licensing
processes 1o compete in a potentiatly unfair manner for Postal Service subsidies.S Thus,
we are also sensitive Lo the arguments made by the objecting air carriers that TIE
merely wants to “rent its code to foreign air carriers” in order to give those foreign air
carricts preferential treatment that is reserved for properly authorized 1.8, air carriers.
Moreover, even if TIE were to operate its own large aircraft, we agree with United that

TIE would need to obtain scheduled rather than charter authority in order to conduct its
proposed operations.

Hence, we tentatively find that TIE has failed to demonstrate a proposed operating plan
that could be deterrmned reasonable for a direct air carrier utilizing large aircraft, and
has failed as well o demomstraie its fitness to conduct large aircraft operations.
Therefore, we tentatively conclude that TIE may not be issued a certificate of public
convenience and mecessity authorizing it to engage in foreign charter all-carge air
transportation and may not be granted an exemption to place its desigmator code on
foreign air carrier flights.

OBJECTIONS

We will give interested persons 14 days following the service date of this order to show
cause why the tentative findings and conclusions sct forth here should not be made
final, answers to objections will be dus within 7 days thereafter. We expect such
persons ro direct their objections, if any, to the application and peints at issue and to
support such objections wilh detailed economic analyses. [f an oral evidentiary hearing
or discovery procedures are requested, the objector should state in detail why such a
hearing or discovery is considered necessary, and what matcrial issucs of decisional fact
the objector would expect to cstablish through a hearing or discovery thar cannot be
established in written pleadings. The ohjector should consider whether discovery
procedures alone would be sufficient (o resolve material issues of decisional fact. If so,
the type of procedure should be specified (See Part 302, Rules 25 and 26); if not, the
reasons why not should be explained. We will not entertain general, vague, ot
unsupported vbjections. [f ne substantive objections are filed, we will issue an order
that will make fmal our tentative findings and conclusions with respect to TIE's
operating proposal and deny its application in Decket OST-00-7168 for foreign charter
all-cargo authority and its application in Docket OST-00-7197 for a pendente lite

2

See, e.g., Wolf [nternational Airlines, Inc., Orders 95-6-12, 03-9-13, and 96-4-9.
Ser, ¢.g., Orders 93-1-2 and 93-6-33.
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exemption. If, however, TIE is able to provide a reasonable operating proposal that
demonstrates its ability to conduet foreign charter ail-cargo air transportation with large
aircraft operations, we will reconsider our proposed action.

ACCORDINGLY:

1. We direct all interested persons to show cause why we should not issue an order
finding that TIE Aviation, Inc. d/b/a Trans International Express has failed to

demonstrate 2 reasonable operating proposal and denving it the requested section 41102
certificate authority and pendente lite exemption that it seeks.

2. We direct any interested persons having objections to the issuance of an order
making finat the proposed findings and conclusions stated above to file them with the
Department of Transportation Dockets, 400 Seventh Street, SW, Room PL-401,
Washington, D.C. 20590 in Docket OST OST-00-716% and OST-00-7197, and setve
thern upon all persons listed in Attachment A no later than 14 days after the service date
of this order; answers to objections shall be filed no later than 7 days thereafier.

3. If timely and properly supported objections are filed, we will accord fuil
consideration to the matters or issues raised by the objections before we take further

action.”

4. In the event that no ohjections are filed, we will consider all further procedural
steps 10 be walved and we will enter an order making final our tentative findings and
conclusions.

5. We will serve a copy of this order on the person listed in Anachment A

6. We will publish a summary of this order in the Federal Register.

By:
FRANCISCOD J. SANCHEZ
Assistant Secretary for
Aviation and International Affairs
(SEAL)

An elecironic version of this document (5 avatlable on the World Wide Welr at:
MDA idms dot . gav :

-

Since we have provided for the filing of objections to this order, we will nul crtertain petitions tor
reconsideration,

" Denial of a foreign cerificate is subject to Presidentiab review under 49 13,5 ¢ 41307,



Attachment A

Service List for TIE Aviation, Inc.
dfbfa Trans Express International

Mr. Donald C. Young
Chief Executive Cificer
TIE Aviation, Inc.

2.0, Box 3904

JFK lnternational Airport
Jamaica, NY 22430

Mr. Micholas A Sabatini
Manager FAA AEA-2()
Eastern Region Headquarters
JFK International Airport
Fitzperald Federal Building
Jamaica, NY 11430

Ms. Loreua E. Alkalay
Eegiopal Counsel, FAA AEA-T
Eastern Region Headguarters
JFK International Airport
Fitzgerald Federal Building
Jarnaica, NY 11430

Mr. Joseph McNeil

Manager, F3[X0 13

Federal Aviation Admnistration
Q90 Stewart Avenue, Suite 630
Garden Clily, NY 11530

b¢r. Richard Dutton

Assistant Manager, CSET
Federal Aviation Administration
AFSE-O00 Snite 2038

450{5 Aviatinn Drive

Dulles, VA 2166-T537

Mr. Donald Bright, Acting Director
Office of Ajrline Information, K-25
I2epariment of Transportation

A0 Seventh Slreet SW.
Washingion, T} C. 20590

Mr. Allan Muten

Assistant Treasurer Sie, 800
Airline Reporting Corp.
1530 Wilson Boulevard
Arlington, VA 22200

Mr. David M. Kirstein

Baker & Hosteder, LLF

Counsel for TIE Aviation

One Washington Square, Suite 1100
1058} Connecticut Avenue, NW
Washington, DC 20036

. Carl B. Melson, Ir.
Associate General Counsel
American Alrlines, Inc.

1101 17" Street, NW, Suite 600
Washingion, BC 20036

Ivfr. Bruce H. Rahinovitz
Ms. Carhleen P, Peterson
Counsel for United Air Lines
Wilmer, Tutler & Pickedny
2445 M Streer, NW
Washington, DC 20037

Mr. Glenn P, Wicks

The Wicks Group

Counsel for Tran: World Airlines
170 N, Moore Street

Suite 1650

Arlington, VA 22209

Mr. Peter Lynch AGC-300

Asst, Chief Coansel for
Enforcement

Federal Aviarion Adiministtation
8 Independence Averue, 5.W.
Washington, D.C. 20590

br. Jim NMawrot
Transportation Specialist
L. 5. Postal Service

475 L Enfant Plaza, SW
Room 78264

Washingron, DC 20260

American Association of Airpent Executives
4224 King Street
Alexandria, VA 22302



Mr. I.D>. Mzalor

Airline Data Coordinator
Innovata, L1LC

3915 Old Mundy Mill Rouad
Ozkwood, GA 30566-3410

Mr. Jim Zammnar

Diirector of Revenue Accounting
Alr Transport Association

Suite 1100

1301 Penmosylvaniz Avenue, N.W.
Washington, DO, 20004

Ms. Jom Mount

Official Ajrline Guides
2000 Clearwater Dirive
Csak Brook, 1L 60521



