Order 2000-7-15

" Served: July l4, 2000
UNITED STATES OF AMERICA

DEPARTMENT OF TRANSPORTATION
OFFICE OF THE SECRETARY
WASHINGTON, D.C.

Issued by the Department of T'ransportation
on the 11th Day of July, 2000

Applications of

SERVICIOS AEREQS PROFESIONALES, INC. Dockets OST-00-6978 — -
and OST-00-6979 — 2.

for certificates o cngape in interstate and foretpm scheduled
air transportation vidler 49 US.C_ 41102

ORDER TO SHOW CAUSE
PROPOSING DENIAL OF APPLICATIONS
AND CANCELLATION OF AIR TAXI AUTHORITY

Summary

By this order, the Department lentatively finds that Scrvicios Aereos Profesionales, Inc., [ails (o
meet LS, citizenship requirements of 49 U.S.C. 40102(a)15); that its applications for interstate
and fercign scheduled authorily under 49 1.8.C, 41102 Rled in Dockets OST-00-697% and 00-
6979 should bo denied; and that its existing air taxd authority issucd pursuant te Part 298 should
he cancetled due Lo lack ol US. citizenship. '

Background

section 41102 of Tile 49 of the TInited States Code (Transportation) (“‘the Sratute™) directs us to
determine whether applicants for certificate autharily w provide interstate and foreign scheduled
atr transportation are “fit, willing, and able™ to petlonm such trangporiation and to comply with
the Statute and the regulations of the Department. [n order to be eligible to hold a certificate. we
musi also find that the applicant is a “cifizen of the United States™ as defined in the Statute.

Oun February 24, 2000, Servicies Aereos Profesionales, Inc. (SAP) filed applications in
Dockets OST-00-6978 and 00-6979 reguesling certificates pursuant to section 41102 to allow it
o engage in inlersiale and foreign scheduled passenger operations using small aircrafl
primarily between poimis in the 1.8, and points in the Caribbean.

No answers opposing SAP’s applications were filed.  However, as discussed below, the
intormation bhetore us does not demonstrate that SAE is a U8, ¢itizen. Indeed, it shows the



oppasite. Therefore, we propose to deny the company’s applications.! Further, because the
U.S. cilizenship requircments also apply to companies conducling operations as air tax]
operators registered under 14 CTFR Part 298, we proposc lo cancel the air taxt authworily
currently held by SAP.2 We will, however, give interested persons an oppormnity to show
cause wity we should not adopt as final our tentative conclusion (hat $AP is not a citizen of the
L nited States and. thus, is not elipible to hold authority as a 1.5, air carricr.

CITIZENSHIP

Section 41102 requires that certificales 10 engage in air transportation be held only by citizens
of the United States as defined in 4% U.S.C. 40102¢2)(15). That section requires that the
president and two-thirds of the Board of Directors and other managing officers be U.5. citizens
and that at least 75 percent of the outstanding voling stock be owned by LS. citbeens. In
addition to meeting these specific numerical standards, we have also interprered the Statute
mean that, as a factual matter, the carrier must aeiually be controlled by 1.5 citizens.

Background

In its applications, SAP stated thal i was a corporation registered under the faws of the
Commonweaith of Puerto Rico, that its officers, directers, and key personnel were TS,
citigens, and that it was a citizen of the United States as defined in the Statute (see p.1). The
company provided an affidavit attesting 10 its cilizenship dated December 13, 1999, and sizned
Ly Mr. Oscar A Patin as owner and President (see Exhibit 5). Information accompanving its
applications demonstrated that SAP was incorporated under the laws of the Commonwealth of
Pucrto Rico on January 10, 1997, and that it was “authorized to issuc™ 1.000 shares of
cominen stock al a value of $200 cach, for a maximum capitalization of $200,000 (see itern §
of “Data Required” and Lixhibit 3). The applicant stated that all of its cutstanding shares were
hield by Mr. Oscar Parin, a 1.5, citizen.*

However, other information in the applicaticn or otherwise on file with the Department raised
questions as to whether SAP's President was, in fact, Oscar Patin, and, if so, whether he was
actually in control of the carrier,

1 We are not, by this order, muking any tentative findings with regard 10 the applicant’s fithess, No
analysis of this matter has heen conducted i 1o the company's failure o demonstrate that it is a T.5.
citizen.  Should the Department ubtimately conclude that SAP meets aut cilizenship requirements, we

will proceed with a full evaliation of the company’s (ilncss.

2 gaAP initially ropistored as an air 1xi in September 1997 and holds Parc 135 authority from the

FAA (Cenlhvae number X%2ZA-92711, issued September. 26, 1997}, I gur tentative finding that SAPR
s ot a U8, citizen is finalized, e compuny’s curtent oparations conducted under its ait 1axi authoriny
will no longer be permined.

3 Exhibit 7 contained a copy of the .5, passpont held by Cscar Alexander Patin and cstablished his
L. 5. citizenship.



During its approximate three years of existence as an air taxi operator, SAP has filed Part 298
registration forms (OST Form 4307) five times: once in 1997 when it received its initial
authority and tour times in 1999 when it made amendments adding and/or deleting aireraft. Of
these submissions, the first lists “Alex Patin, Geperal Manmager” as the submitter, while the
second, filed in Fanuary 1999, lists “Jose M. Patin, President™ as the submitter. The renmaining
three filingrs made in 1999 list “Oscar A. Patin, President” as the submitter.  However, none
of these forms appear to have been signed by the individual listed. Rather, the sisnature on
cach appears to be that of Mr. Luis Irizarry, the company’s consultant.

Moreover, on his resume {see Exhibit 7), Oscar Patin lists his current position oot as President
of the applicant, bul as a [irst ofticer with Arrow Airlines. The only position he lists as having
held with the applicant is that of Chief Pilot between February 1991 and lJanuary 199% 4
Suppuriing docwnentation attached 1o his resume indicates, however, thal hetween November
1991 and March 1997, Oscar Patin was employed by Servicios Acrcos Profesionales, S.A.
(SAP-5A), a Dominican air carrier, rather than by the applicant.

Further, on the organizational chart submitied with SAP*y application no position of President
is shown. Rather, the hwead of the organization is listed as Jose M. Paiin as General Manager.
Oscar Patin’s positions with (he applicant are shown to be Director of Safety and Dircctor of
Operations.  According to the applicant, the General Manager is “rcsponsible for the
adnimistration of the company operation” with duties that include notifying the FAA about any
deviation of aperations that may occor and recruiting and terminating all company personmel.
The deseriptions of the duties and responsibilities of both the Dircctor of Safety and Director
of Operatioms state explicitly that the individual hotding the noted position “reports directly to
the General Manager™ (Jose Patin),

Tentative Findings

All of the information presented thus far indicates that SAP is the alter cgo and is under the
comtrel of Mr. Jose Patin and SAP-SA, a Dominican company (hat holds authority to conduct
operations to the United States as a foreign air carrier.?

Yoting Stock

Taken al face value, it would appear that SAP meets the requirement of scetion 40102(a)(15)
that at least 75 percent of its outstanding voting stock be owned by U.S. citizens. 1lowever,
while the applicant states that all of its outstanding shares are held by Mr. Oscar Patin, a U.S.
citizen (see nem 9 of “Data Reyuired™), it also states that none of its sharcs have as yet been
issued (see item 8 of “Data Requircd™). These statements not only couflict with each other,

4 Tt is unclear whelher the Tebrisary 1991 date was listed in error, since SAP was nol formed until
Ianuary 1997, '

3 See Exhibit 2 of Docket OST-97-3077 (Application of SAP-SA for an Excmption}, November 3,
1997, which lists Jose Patin as President, his son, Jose M. Patin Euschio, as Chief Pilot, and [sabel de
Fatin, his daughter in law, as CGeneral Manager.



but also with information set forth in SAP's finuncial staternent (Exhibic [ i) which lists its
capital stock as $3.0 million as of Ocrober 31, 1999, and lists its President as Jose Miguel
Patin Hernandee. Not only does the tfinancial statement indicate that the company has already
issued its shares, but the lotal capitalization shown significantly exceeds that which is
authorized for SAP: $200.000 according 1o its incorporation documents. Moreover, there is
no information in Lhe application that indicates that Oscar Patin was  instrumenta]l in
incorporating the applicant or that shows when he acquired the stock of the carrier or how that
acquisilion was linanced.  As noted above, Mr. Patin does not include in his resume Ay
reference to hiy current position as owner and President of SAP.

Given Lhe applicant’s representation that none of SAP's stock has, in fact, been issued despite
1ts almost three years of legal corporate existence and operation as an air taxi and these other

inconsistencies, we cannod conciude the true stats of the ownership represented.

President, Officers and INrectors

With tespect to the vequirement that a company’s president and two-thirds of its Board of
Directors and other managing officers be U.S. cilivens, based on the information set forth in
the application, it would also appear on ity face that SAP meets two of these three
requirements.  Mr. Oscar Patin, who is ideatified as SAP’s President, is a U.S. cilizen.
Moreover, SAD stated on page | of its application that *its officers, directors, and key
personmel are U.S. citizens. ™ "This does not appear to be true with regard 1o the Board of
Directors requirement.®

According to its organizational chart, SAP's management team is comprised of the following
individuals:

Joze M, Patin—-General Manager

{scar A, Patin--Dircetor of Safety/Director of Operations
Juan favier--Chiet [nspector

Francisco Scharron--ircetor of Mainlcnance

Welson Pusllo--C hict Pilat

Despite SAP's statements to the contrary, one and possibiy two of these individuals are not U.S.
citizens. Specifically, information set forth o Exhabit 6 lists the birthplace of Mr. Jose Patin as
Santo Domingo, Dormnimican Republic, and his stams as a “U.S. resident.” Other information
available to us confirms that Mr. Josc Patin is a Domimean citizen,? Further, a review of the
FAA rceonds perlaining o licenses held by the applicant’s key personnel indicates that Mr.

& Because SAP's application tailed to wWenufy any members of jte Board of Directors as reguired by
our rakes (14 CER 204 (13, we ate unable o reach 2 tentative conclusion with respect o Lhat aspect of
ihe cilizenship test.

7 See Bxhibit 2 of SAI~SA's application for exempticn in OST-97-3077, filed November 3, 1997,
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Nelson Pucllo is also a citizen of the Dominican Republic.®  If both Mr. Jose Patin and Mr.
Puclio are not U.S. citizens, then SAP Tfails to meet the two-thirds 11.8. citizen management
requirement of section 4012(a){ 15}

Actual Contral

More importantly, however, n Lhe context of our citizenship review is that the information
supplied by SAP indicates that actual control of the applicant resides with Mr, Jose Patin, who
is a non-01.5. citizen. We reach Lhis tentative position based on a number of factors.

liigst, as General Manager of SAP, Jose Pattn is listed as being responsible for the
administrationt of Lhe company’s operations. Nothing in the applicant’s filings indicate that
either Jose Patin or the Guoeral Manager reports to any other tndividual, Rathier, the opposite
15 true: the (ifings show that Oscar Patin, the purported owner and President of SAP, reporls
direcily to Jose Patin. ¥

Second. as noted above, SAP’s [inancial statement (see Exhibit 11} lists its President as Jose
Miguel Patin Hernandez., Morcover, the financial information presemed in the current dockets
(OST-00-6978 and 00-6979) and in the filings made by SAP-SA in Docket OST-97-3077 (see
fixhibit 1) contain strikingly similar figures, including capiralization amounts ($3.0 million)
and certain office equipment, machinery, and instrument and tools acquisition costs, that are
identical on each despite the face that they are supposedly for different compandes and ome
statement is as of December 31, 1996, and the olber is as of October 31, 1990,

Third, the address listed as SADP's primary place of business is identical to that of SAP -SA, and
many of the alrcraft listed on SAP's registration form (OST Form 4507) appear to be owned or
leased by SAP-SA 10

[ light of the forcpeing, we tentatively find that Jose Patin. a non-U.S. citizen, exercises, and
will contitme 1o cxerclse, control over the applicanl. As 3 result, we tentatively conclude that
SAP i1s not a citizen of the United States as eeqoited by secuon 41102 of the Statute: ¢hat it,
theretore, s not qualified o hold avthority as a TS, air camier; and thus, that SAP's
applications for interstate and foreiygn certificate authority in Dockets ONTAK-6978 and 00-
6979 should be denied and that s Part 298 atr taxi authority should be erminated,

B BAA reoords pertaining to Me. Pucllo’s FAA-issued Airling Transport Filot certificate identifics his
citizenship as Dominmican Republic.

9 See SAP's organizational chart and accompanying description of duties and responsibilities for cach
of its key personnel.

H} Both companies 1ist Herrera Taternational Airport, Santo Dominge, Daminican Republic, as the
address of their principal place of business. As set fodh in Exhibit 1, SAP's aircratt identified as HI-
T19CT amd HI-7E7CT are owoed by SAPSA ami wee registened o the Dominican Republic o that
COTI[RDY,
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OBJECTIONS

We will give interested persons 14 days following the service date of this order to show cause
why the tentative findings and conclusions set forth here should not be made final: answers 1o
objections will be duc within 7 days thereatter. We capeel such persons to direct their objections,
if say, to the applications and points at issve and to support such objections with detailed
econone analyses, It an oral evidentiary hearing or discovery procedures are requested, the
obector shoulit stile in detail why such a hearing or discovery is considered necessary, and what
malerial izsues of decisional fact the objector would expect to cstablish through a hearing or
discevery thal cammot be established in written pleadings, 'I'he ebyeclor should consider whether
discovery procedures alone would be sutficient to resolve material issucs of decisional fuct. If
s0, the type of procedure should be specilicd (See Part 302, Rules 25 and 26 if not, the reasons
why nol should be explained. We will not entertain general, vague, or unsupported obiections.
Il no substantive objections are filed, we will issue an order that will make Onal our tentative
findings and conclusions with respect to SAP"s U.S, citizenship and will deny its applications in
Dockets OST-00-6978 and OST-K-6979 tor interstale and foreign scheduled passenger
authorty, and cancel its existing Part 298 authonty to conduct operations as an air taxi. II

however, SAD is able to demonstrate that it is, in fact, owned and controlled by U8, citizens, we
will reconsider our proposed actions.

ACCORDINGLY,

1. We direct all interested persons to show canse why we should not issue an order finding that
Servicios Acrcos Profesionales, Inc., does not meet the LS, cilizen requirements of the Statule,
and denying it the section 41102 certificate anthority 1t secks, and canceling Hs existing air taxi
authority.!1

2. We direet any interesled persons having objections to the issuance of orders making final the
proposed findings and conclusions stated above to file them with Department of Transporation
Dockets, 400 Seventh Streel, SW, Boom PL-401, Washington, INC. 20590, in Dockers (5 T-(H)-
6978 and 00-6979, and serve them vpon all persons listed in Attachment A oo later than 14 days
atter the serviee date of this order, answers 1o objections shall be filed no later than 7 days
thereatter.

3. [fimely and properly supported objections are filed, we will accord full consideration w the
matters or issues raised by the ebjections before we take further action.!?

11 Tg allow for an orderly shut down of SAF's current air tadi eperauinns, any action canceling the
company’s air @axi authority will not hecame cffective untl the 917 day aller ihe service date of the
final order 1 this case.

12 Gince we bave provided Tor the filing of objections to this onder, we will not cotertain petitions for
reconsiderarion.



4. In the cvent that no objections are filed, we will consider all finther procedural steps 1o be
walved and we will enter orders making final our tentative find; ngs and conclusions.

3. We will surve a copy of this onder on the persons Listed in Aftachinent A

6. We will publish a summary of this order in the Federal Register.,

By:
A. BRADLEY MIMS
Acting Assistant Secretary for
Aviation and International Affairs
(SEAL}

An electramic version of this document is available on the World Wide Weh a-
hitp:frdms.dol gov/ireporisireporis _aviation. asp.



Altachment A

Service List for Servicios Aareos Profesionales, Inc.

Mr. Tuis A, Irizarey
Aviation Consultant

L. A, Irizarry & Associates
PO Box 37217

San Juan, PR, DO937-0217

Mt W. Michael Sacrey
Manager FAA ASD-200
Southern Repion Hewdquarters
P.0). Bus 20636

Allanta, GA 303200

Mr. Eddie L. Thomas

Office of the Regional Counsel
FAA ASQ 7

Southern Region Headouarters
P.O. Bax 20636

Atlanta, GA 30320

Mr. Juan E. Tz

Manager, FSDO 1

Federal Aviation Administration
La Torre T3¢ Plaza Las Americas
325 F. D. Roosevell Ave, Ste 501
San Juan, 1B, 00918

American Association of Aol
Cxerulivesy

4224 King Strect

Alerandria, VA 22302

be. I3, Mualer

Alrline Data Coordinator
[mpovata, LLC

3915 01d Mundy Mill Road
Oakwooul, GA 30566-34 10

Mr. Richard Dutton

Assistant Manager, CSET
Federal Aviation Administration
AFS-000 Suite 2038

45005 Aviation Drive

Pulles, WA 20166-T7537

Mr. Qscar A. Patin

Servicios Aereos Profesionales
Box 37217

San Juan, PE 00837-0217

Mr. Peter Lynch AGC-300

Asat. Chief Covrsel for
Enforcement

Federal Aviation Administration
800 Independence Avenuc, S.W,
Washington, D.C. 20590

Director, ¥-25

Oifice ol Airdine Toformarion
Drepartment of Transportation
A Sevenlh Street 5. W,
Washington, D.C, 20550

Ms. Font Mount
Official Adrline Ganides
2014 Clearwaicr Drive
{Oak Brook, I 60521

M. Jim Zammac

Direclor of Revenue Accounting
Alr Transport Association

Suite § 106}

1301 Pennsylvatiia Averme, NJW.
Washington, 13.C, 20004

Mr. Allan Muten

Assistant Treasurer Ste. %00
Airline Reporting Corp.
1330 Wilson Boulevard
Arlington, VA 22200

Mr1. lsmael Ortiz

PCI TSD{-21

Feleral Aviation Administration
La Torre Ve Plaza Las Amcricas
525 F. D. Roosevelt Ave. Ste 30]
San Juzn, PR, (Ouix



