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ORDER IMSMISSING DORMANCY WAIVER AND
INSTITUTING PROCEEDING

Summary

By this order. we institute a proceeding for allocation of 15 weekly fregueneies for
combunation services i the ULS . -France market (e1ghl [requencies are available
immediately, and seven frequencies are available April 2001). We also dismiss the
request of Tower Air, [ne. {Tower), for a waiver of the dormancy condition with respect
to 115 cight weekly Brequencies for 118 -France combination services.

Backyround

The 1998 Air Teansportauon Asrecment {Agreement) between the United Sesles and
France provides for substantial growth in transatlantic scheduled air services from April
1998 throwgh March 2003 over the base level of operations when the agreemaent was
teached.' Dwring this period. ULS, aitlines designated tor combination services
collectively may operate up W 63 additional weekly [Tequencies in the 1.8 -France
markel © Pursuant 1o the Agreement, seven additional weskly frequencies become
available to U.%, carriers in April 2001,

By Order 98-6-29, the Department formalized allocation of the 148 base-level
trequencies already held by LS, carricrs for U.S.-France comhination service, including
the allocation to Tower ol eizhl weekly requencies Tor New Y ork-aris combination
services. All frequencies were subject to the epartment’s standard dormancy condition
whereby the frequeney allocations would expire automatically and the frequencies would
reverl to the Department for reallocation i1 they were nol used 1ot a period of 90 davs.

The Agreement also provides that until Apeil 2003, only five LY, carriers may be
designated w serve the New York-Paris market. Tower 18 one of the five carmers
designated for this service.” The Agreement provides that the 115, may replace any
carcigr that ceases service in the market,

On Febroary 29 2000, Tower filed for Chapter 11 bankruptey protection, while
continuing to provide certatn air transpartation scrvices, However. on May 1, 2000,

Effective April 2003 (here are no capacity imits on LS. and French airline operations,
> Ofthese 63 frequencies. a tolal of 42 became availlable i (998, 1999 and 2000, Those
frequeneies weree atlocated by Oreders Y8-3-8, 98- 11-19, and 99-9- 10,

T Reterences to April of 2 given yvear mean that oppartunities will be available from the first day
ot the Lnternational Air Transpont Association (JATA) summer tratfic season, which s normally
the last week of March,

The 148 basc-level frequencics and additional frequencics ablocated o date purstant 1o the
phase-in provisions of the 1998 Agreement are as (ollows; American-49; Continental-21; Lelta-
35, Morthwest=7; Tower=-8; TWA-14, United-35: and 115 Adeways-21.
¥ Dela Adr Lines, Continental Adrlines, American Adrlines, and Trans World Ajrlines arc the
other [our carriers designated for the Wew York-Paris market.



Tower ceased all scheduled air transportation services. Tower cannot resume such
operations until the Department has completed a sevicw of the carmer’s [iness and has
authorized it o conduct scheduled operations ®

Applications/Responsive Pleadings

A, Reallocation of Tower s Unused Freguencics

United Air Lines, Inc. (United), and Delta Adr Lines, Inc. (Delta), and American Airlines,
[nc. (Amencan) have fled applications requesting reallocation of T'ower’s frequencics,

Spucilically. Umied hled an application, in Docket O5T-2000-7384, requesting
reallecation of seven of Tower's unused frequencies to provide new scrvice in the New
York-Paris market,” and reallocation of Tower's designation as one of the five 7.8
carriers entitled to serve the market. Delta tiled an application, in Docker OF'1-2000-
7433, requesting allocation of seven of Tower's umused fregquencics w provide a sceand
daily year-roum] nonstop lipght i the New York-Parls markel. Both carriers propose to
begin service on Oclober 29, 2000 American filed an application in Docket O%TT-2000-
7607 tor allocation of 14 weekly froquencies. American secks allocauon of seven of
Tower's frequencies as well as allocation of the seven additional frequencies that become
available on April 1, 2001, American proposes (0 use the frequencies to commence
service in the San Jose-Pariz market and to operate a second daily flight in the Clucago-
Paris market, American would begin both of these scevices on April 1, 2001 S

American Atrlines, Inc. {American), United, and Charles A. Stanziale, Jr., the Chapter 11
Teustee for Tower (“Tower™ or “Trustee™), filed answers to Delta’s application. '
American, Delte and Tower filed answers o United’s applications. Delta also filed a
mation to consolidate the applications ot United and Delta for ULS -rance trequencics,
Lmited hled consolidated replics to the answers, United and Delta cach conlends that 1ts
propasal is superior and should be selected. With the exception of Tower, gach of the
respondents requests that the Department promptly instinute a proceeding to reallocate
Tower’s unused [requencics and to allocate the seven frequencies avatlabbc in Aprl

2001.

® Letter to Terrence Dennison, Chiet Operating Ofticer for Tower Air from Patricia L. Thomas,

Chief, Air Carrier Fitness Division dated bMav 24, 2000,

United also {iled a mation fur immediale astion on s application requesting New York-Paris
caemplion awhority 10 Deekel OST-95-335 Amoencan Rled an answer 40 the motion for
immdiate action.
¥ Uniwed originally proposed to begin service on Apel 1 2001
Answers 10 American’s application are due Juiy E7F, 2000,

The Trustee accompanied itz answar with a motion i leave to file late. We will grant tha
motion.

m



B. Waiver of Dormancy Perind

On May 26, 2000, the Trustee filed an application, in Docket OST-98-3872. requesting a
waiver from the 90-day dormancy period for the eight weekly frequencics allocated to
Tower o provide Now York-Pans service, The Trustee states that, since his appointment
as Trustee on May 3, 2000, he has heen reviewing Tower's historic operations for the
purpese of developing a business plan for the carrier, and that he is comently evaluating
the New York-Paris markel. In this regard, lo provide sufficient time to evaluate the
service, the 'I'rustee raquests that the Department waive the dormancy condition o the
extent necessary w extend the date on which the frequencies would be deemed dormant
and would revert automatically to the Department to July 13, 2000, United filed an
answer ta the applisation. staung that Tower's last ilight 1o Pans was February 18, 2000,
and, thus, that the frequencies are alrgady dormant and have reverted to the Department.
L'nited further argues that if Tower wants o seck reallocation ol ils [requencies, its
application should cotnpete with those ol other camiers that are interested in using the
Mrequencies.

. Subscguent Informaton Reguest

By letter dated June 21, 20040, the Department requested Tower, through its Trustee, to
dnswer corlain questions regarding 1ts apphcation lor a watver of dormiancy in this matter,
including clarification of the date an which it ceased its services to lvance.!” On June 26,
2000, Tower supplemented its application as requested by the Departnent. Tower
clurificd that 1 had ceased operations i Lhe New York-Pans muarket on February 18,
2000, but that the Depariment should, in light of Tower’s historic seasonal service
pattern, calculate dormaney in such a manner as to reflect such historic use. Tower
maintains that such a caleulation of dormancy is fully consistent with the manner in
which the Department istorically permitled Tower o use its [requencies, as well as the
public interest consideratinns that led the Department to permit Tower to operate its
frequencics i this manner over the past several years. Towaer states, [urther, that the
requested walver date of July 153, 2000, was chosen to provide the Trustee sufficient time
to cvaluate Tower's Mew York-Parls service for the purpose of developing a plan of
reorgamzation for the carrier, and a date certain “that will permit the frequencies to be
reallocated ifthey should revert to the Department at the end of this period.”

TInited filed an answer to Tower™s supplement, stating that it is now apparent thag
Tower's eight U5 -Urance frequencies became dormant on May 18, 2000, 90 days
following Tower's last operation of [hights between the United States and France: that the
frequencies have already reverted to the Department: and that Tower's request for a
walver should be dismissed or denied: ang that the Department should proceed with an
expeditions reallocation of Tower's reverled [Tequencies and associated New York-Faris
authoritics, United argues that Tower's claims that the Department’s awareness of the

" orhe Diepartiment asked Tower. among other things, to provide information regacding 1ts ceasation of

serviees in the Now York-Paris markel, and asked why Tower chose the dawe July 150 2000, a4 the moditicd
dorrancy date in this case.



“seasonal” nature of Tower's service entitled Tower to comimence. suspend, and
terminate service at ils diseretion are without ment; that the Department has not afforded
‘Fower ar any other [).8. carrier such discretion in the 1.5 -France or any ether limited-
eatry markel; and that to accept Fower™s interpretation of the Department”s Jummancey
palicy for seasonal service would render the dormancy conditions T!'lE.'»Iﬂi]'lglES-ﬂ.I:

In its reply, Tower argues that it did provide the Department with specific information
concetning its historic and planned Mew York-Paris operations and the Department, over
the objections of United, reallinned s award ol eight [tequencies te Tower, knowing
that Tower would not operate all gight weekly frequencies in the New York-Paris markct
ai all umcs during the scar, 1 {(Order 98-10-21.) Tower maintains that 10 actually
operated more, not less, lew York-Fans moenthly lights than 1L projected inits July 21,
1998, [ctter to the Department. " lower urges the Department to grant the waiver of the
A0-duy dotmumey condition in the manner eequesied in its applicanon.

United filed a responise to Tower's reply arguing that the waiver cannot be pranted as
reqquested because the frequencies already reverted 1o the Department and that Tower has
presented no evidence to warrant any other conclusion.’™ Tower filed a surreply
relleraling s reguest that the Pleparloent grant s waiver application, L8

Decision

Afler carcful revicw of the circumstances described above, wie have decided (1) to
dismiss the application of Tower (0T a wauiver ol the dormancy period with respect to its
WNew York-Paris frequencies, and (2) to institute a proceeding to invite applications for
exemption authority and/or frequeney allocation{s) to (a) use the seven new trequencics
that will be available in April 2001, and (b} use Lhe eight Trequencies previously allocated
to Tower that we have determined are available for reallocation and immediate use.

A, Tower's Dormancy Kequest

The UL S -France irequencics available to LS. carriers under the transitional scrvice
regime constitute valuable operating nghts and imporiant aceess lor the traveling public
in the U.S.-l'rance market. 1t is the Department’s policy to ensure that such valuable
operating rights be readily available for other carriers if they are not being used. Indeed,

" Anited notes that, by Crder 8-6-29_ the Department reguested carciers propasing scasonal operations in

the J.5.-France markes /0 50 indicate in supplemental filings and that, i its response, Tower did not define
its period of scasonality. (See Tower Wetler dated July 210 T998).

" Tower accampanied its reply with a motion fur leave w Ble an otherwise unauthorized
dosument. We will grant the motion.

" Reply at 3.

United accompanied its responze with a motion for leave to filz an otherwise unauthorized
docoment. We will grant the motion.

" Tower acconpanied its response with a motien for leave to file an otherwise wauthorized
document, We will grant the motion.
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it was for this reason that, in allocating the base-level frequencies to incumbent carriers,
we speeteally subjected those {requencics 1o a 90-day dormancy condition.

Tower has confirmed on the recard of this case that it ceased operating ils U8 -France
services on Februury 18, 2000, and ol no ume sinee resumed that sersiace. Uinder the 90.
day dormancy condition applicable wo its frequency allocation, these frequencics booame
dormant and automatically reverted to the Department on May 18, 2000, As Tower's
regquest [or waiver was [iled after the 90 day ol dermancy, Tower's request for a waiver
cannot be considered retroactively. ™ We are unpersuaded by Tower's arguments that,
because Hoperated service on an imegalar basis, the domancey period should apply with
respect to each frequency based on the historic pattern of its service. The dormancy
condilions are imposed 1o ensure that valuable route nghts become available promptly if
the carrier authorized ceases wuse them for a period of 90 days. Although. the
Drepartment was preparced to accept Tower’s imerular patiern ol servies i the 1.8 .-
France market while the carner achively served the market, that flexibility in no way
relieved Tower of the applicable dormancy conditions once the carrier ceased all of its
airline services in the market." To apply the dormancy condition othenwise would be
contrary 1o the purpose and mmtent of the condinon. We, therefore, will dismiss, as moot.
Tower’s reguest for a dormancy waiver in this matter.  As discussed below, we are
instimiting in this order a proceeding to allocate the seven April 2001 frequencics as well
ay the cight regueneies previously sllocated w Tower, Tower, or 1y sueeessor, will be
free Lo compele tor teallocation of the frequencies in the instituled proceeding, should it
be in a position to do 50.

B. Allocation Proceeding

Under the transitional serviee provisions of the Agrecment, seven addiconal frequencies
are available for TLS, carrier services eflective April 1, 2001, In addition, as discussed
above, the eight weekly frequencies previously allocated to T'ower for New York-Paris
services have automatically reverted to the Department, and are available for reatlocation,
as 1% Tower’s designation (o serve Paris from New York.

To [acilitate and maximize use of these valuable nghis, it 13 our intent o allocate all of
these frequencies quickly. We have, therefore, decided to consider allocation of all 13
frequencices 1n one expedited proceechng. This will enable the Departinent to consader all
ot the near-lerm needs of the ULS.-France market Logether, mather than in scparate back-
to-back proceedings, and will reduce the burden on hoth the Department and the carriers,
while stitl ensuring a prompt decision with respect to allocation of all of the available
requencies. Therelore, we inshitute the U85 -Frawce Fregquency Aflocation Froceeding Lo

'" Orders 98-5-20 and 98-6-29.

" See eg. Order 90-12-27, at 6, in the 1999 Brozif Case.

" We note from evidence provided by Tower itself that notwithstanding Tower's irrepular
historic service pamtern, at no titne prior to February 18, 20000 had Tower ceased all of its New

Y ork-Paris services, Indeed, in 1999, Tower operaled service in cach ol the months of the period
corresponding to the 90 days following February T8 (Sce Table 1 of Tower's June 26, 20010,
Supplermoent w s Application}.



determing how and in which market{s) the 15 U.S -['rance frequencies should be
allocated. We will also place at 155uc whether it 15 1o the publie interest to authorize an
airline to use the available opportunity as the fifth carmier entitled to serve the New York-
Paris market.

Whether authorizing carriers for this service is consistent with the public interest will not
be at issue. The teaffic rights involved constitute a valugble resource obtained in
exchange for granting France roule opportunities for its airlines to serve the United
States. The wse of these frequencics will provide important scevice aptions (o travelers
and shippers and will enhance competilion in the L5 -Frunce market. In these
circumstances, we find that the public interest clearly calls tor use of the rights.

In determining which service proposals will be authorized. our principal objective will be
to maximize the public benetirs that will result trom award of the authority in this casc.

In this regard, we will consider which applicant will be mest likely 1o ol¥er and matntain
the best service for the traveling and shipping public. We will also consider the effects of
the applicants’ scrvice proposals on the overall market structure and level of competition
in the (1.5 -France market, and any other market shown to be relevant, in order to
promate an atr transportation environment that will sustain the greatest public henefits,

In additien, we will consider other faciars historically used for carrier sclection where
they are televanl

Procedures and Evidence

We invite all 1S, carriers interasted in using these opportunities 1o file applications as set
torth below,

Carriers with proposals to use the frequencies available immediately (8 fTequencies),
and/or thosc available in Aprit 2001 {7 frequencies), should file applications no later than
seven calendar days from the date eof scrviee of this order. Carricrs that already held the
necessary underlymg authonty need only file an appheaton for allocation ol the available
frequencies. Carriers that require additional underlying authority as well should file
applications ihat include a request for bath exemption authority and a frequency
allocation, Answers to applications will be due five calendar days (tom the application
date, and replies will be due three calendar days thereafier. Fxcept for the filing dates,
exemplion aE]plicuLiﬂn':; should conform ta Subpart C of Part 302 of the Department’s
regulations. = All applications should be tiled with the Department of Transportaiion,
Dockets, Room PL-40L, 400 Seventh Street, 3W, Washington, 1XC 20090, in Docket

QS 1-2000-7628.

- As Tower's frequencies are part of the 148 hase level Trequencies allocated, Tower’s

frequencies are movable to other ULS, gateways (see Order 98-5-2% a1 2, n 3).

14 CTH Part 302, revised 55 FR 6474 (Februure 9. 20007, and 63 FR 7418 {Febreary 14, 2000}

= The arizinal zubmissian is to be unhound and withaut tihs om 8 35" « 11" white paper, using dark ink
{not groen) to Lacilitate use of the Departenent's docker imaging system. [n the alternative, filers are
encouraged o wse the clectronic submission capubility available theoueh the Dockets IS Ineerner sife
(hittpdms. doigoey by following the instructions on the web site.




All applications (lrequency allocation only and exemptron/lrequency allocation) should
inglude, at a minimum, the following information: {a) the number of weekly trequencics
and the Tull rouwting of the flights to be operated, including the duration ol service in each
market, if not o be provided on a year-round basis: (h) the proposed startup date for cach
serviee: (o) tvpe of airceatt to be vsed for each service. including passenger capacity of
the aircraft and whether such aircrall are currently avaitable in the carrier’s fleet: and

{d} evidence of the carrier’s underlying economic autharity, including route integration
authority, it applicable. Applicants for reallocation of Tower™s frequencies and
proposing a start-up date belore April 1, 2001, should also indicate what steps they have
taken or plan to take to secure the necessary siots for their proposed service. Applicants
are also free to submit any additional informabion that they behieve wall help us in making
our decision,

As we have stated above, United and Trella have already filed applications for allocation
ol some of the available frequencies {Lrockets OST-2000-7384 and 95-335-Uniled and
Docker QST-2000-7433-Delta). In addiion, Armencan Aadioes has [led an applhication
for allocatinn of 14 weekly frequencies to operate servicas in the San Tose-1aris market
and the Chicage-Paris market. We will consolidate all of these applications indo the: £7.5 -
France Frequeacy Alfocation Procesding Tnited, Delta, angd American should
supplement their apphicalions with the inlomuation requested here 1o the extenl necessary
under the procedural schedule set forth in this order.

We imend to allocate the available requencics and grant, as apphicable. the necessary
underlying economic authority, based on the applications and responsive pleadings filed
in reaponse to this order. We intend to make our decision using written, show-cause
procedures in accordance with Tart 302 o our regulanens (14 CFR Parl 302),

Begause of the cxpedited nature of this proceeding. we will authorize service of
documents by lacsimile and by email. Partics, however. should specily the tyvpe of
service prefered and should provide their fax number andior email address,

ACCORDINGLY,

1. We distniss the application of Charles A Stanziale, Tr. (“Tower™ or “Trustee™, filed
m Docket OST-98-3872. for waiver of the donnaney period with respect to the cight
weekly frequencies allocated to Tower Air, Tnc., by Order 98-6-29;

2. Weinstitule the U S -Franee Freguency Alfocation Proceeding, Docket Q8T-2000-
7028, to be decided by nom-oral, show-cause procedures under Subpart C of Part 302 of
our Tegulations;

3. The proceeding instituted in ordering paragraph two will consider the following
Issues:

1. Which carrier{s} should be selected to usc the seven weekly frequencics
avatlable April 2001,



k. Which camer{s) should be selected (o use the e1zht weekly Teguencies
available immediately;

. Whether 1t 15 tn the pubhc mteres! w scleet a hith carrier as one of the five
LI.5. carriers that may he designated to serve Paris from New York under the
U.S.-France aviation agresment;

d. What other authonties, imcluding cxcmption authonty and roule imntegration
authewity. shild be granted in conjunction with the France services
duthorized in s proceeding; and

g, What lerms. conditions, and limitations should be imposed on any existing
authority, and any new authority or frequency allocation awarded in this
proceeding.

4. We consolidate into the 078 -Framce Frequenoy Allocation Proceeding, the
applications of United Air Lines, Inc., in Dockets O T-2000-7384 and ONT-95-333, the
application of Defta Alr Lines, Inc., in Docker OXT-2000-7433, and the application of
Amencan Alirlines, Inc., in Docket OST-2000-7607.;

5. We prant the motion of Charles A, Stanziale, Ir.. for leave to file late in Docket OS'E-
2000-74335;

6. We prant all motions for leave to file otherwise unauthorized documents in Docket
OFT-98-3872; and

7. We will serve this order by facsimile on all 11.8. certificated combination air carriers
cperatiny larpe airerati, the LS, Mepartment of State ((Office of Aviation Negotiations),
the Federal Aviation Administeation (AFS-200%. and the Ambassador of France in
Washington, D.C.

By:
A, BRADLEY MIMS
Acting Assistant Secretary For Aviation
and International Aftairs
(SLAL)

An electranic versiom of this order is available on the World Wide Web at
htip dms Ao gov i reporis e ports_aviction. asp



